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Abstract

Bill of lading is playing a vital role in the international commercial transaction since the
time it has been employed. In terms of development this document has passes through
different stages depending on the function it performed. Form wise, it has been used in forms
of paperbill of lading until recent time. However, due to the advent of technology and the
inherent problems associated with being used in forms of paper results the introduction of
dematerializedill of lading in the international commercial transactioElectronichill of

lading is not yet abundantly used by the maritime community for reason mainly attributed
to lack of uniform international law governing such demateriallzéaf lading. However,
national states enacted laws which govern electrbitiof ladingto have a default uniform

law governing such digitalization process. The study aimed to investigate the need for
introducing electronidill of ladingin Ethiopia and the how about of its regulation. To this
end, the study employed a blerfdboth doctrinal and socitegal research type which is
carried out through qualitative research methodology. Doctrinal research type was used to
analyze the existing Ethiopian and international legislation, soft laws and scholarly
writings, whereas the s®-legal research type was employed to look into whether there are
factors that necessitate introduction of electrdniitof ladingin Ethiopia or not. In doing

so, first, the study examined factors that necessitate introduction of eledtilbofdading

in Ethiopia and showed that there are actual demanding factors for introduction of it.
Second, it looks into legal concerns of introducing electrbitiof lading and the existing
Ethiopia legal environment in light of its room for accommodating electtuitiof lading

and revealed that the law has gaps to address the legal concerns associated with Electronic
bill of lading. Third, it studied that how legal isssiof electronidill of ladingis regulated

under the UNCITRAL Model Laws and the lesson Ethiopia draw from such
recommendation. The thesis argued that Ethiopia should introduce elediiiboiclading

and regardingits regulation shall take the UNCITRAModel Law on Electronic
Transferable Records and Electronic Commerce as a model. Finally, based on its findings
the study forwarded recommendations to be taken by the government.



CHAPTER ONE: INTRODUCTION

1.1. Background of the Study

While goods are transacted across the border under the international commercial
transaction, it is must to have an exchange of documents as between the concerned
parties ranging from the government entities to the trader themselves. Among those
documents, @insport document lies at the soul of the international commercial
transaction. These include documents issued by the shipping line, freight forwards,
airlines or other transport carrielsom all transport documenid! of ladingis one

of the most impdant and widely used documents in the shipping inddstry.
Traditionally these business processes are conducted using paper documents.
However, advances in the information technology, electronic communication and
processing has an impact on the overallrmdgonal commercial transaction. As a
result, the efficiency of paper as methods of communication across commercial

transaction is questioned and subject to replacement by the electronic counterpart.

Shipping is the backbone of global trade in which 8f%global trade in goods is
carried by the marine industhShipping and international trade are the two side of
a coin. Therefore, it is indispensable to have shipping and logistics industry which
coup up with he technological advancemeritiN Trade andDevelopment
Commission advise states fvansition to an electronic environment in order to
avoid problems of papdill of lading which includes time and expense incurred in
processing numerous documents, the time spent in waiting for the arrivapapire

bill of ladingat the port of discharge, and the cost and liabilities arising from delivery
of goods without presentation of the origibal of lading.® The commission stressed
that transition to electronic transfer of document would be very important for

developing countries who always want to see their raw materials and commodities

! Georgios Zekas Documentation in the 2007 Draft convention on the carriage of goods vanolly
partly by ses Neptunus, revue électronique, Centre de droit maritime et océanique de,Nantes
Vol.14, No. 1, 2008. [Here in afteZekos,Documentation in the@7 Draft convention on the

carriage of goodg

2 European Community Ship Owners Association, ,Shipping and Global Trade: Towards an EU
external shipping policyChapter 1athttp://www.ecsa.eu/images/PositionPapers2017 /027
27-ECSA-ExternatShippingAgendaFINAL.pdf. [Last Accessed, Decembed,2017].

3 UN Trade and Development Commission on Enterprise, Business Facilitation and Development,
Seventh session Genevaf28 February 2003.
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to the global market with short tiMfd&urthermore, the increased pateammercial
transaction which is the result of technological advancement in communication
modes necessitates the transformation of pageof lading to a wireless and
paperless document that must be acceptable to all the parties in the maritime trade
who are directly or indirectly related. Accordingly, the shipping industry turns its
attention on the dematerialization of papmlt of lading as the alternatives to

negotiable papayill of lading.®

The use of information technology to share informatimiween organizations
started since the 19784nformation technology was used by businesses to transfer
information to their customers or suppliers mostly through vatiseed networks.

Later on standard protocols were developed to computerize the gecludn
electronic documents relating to purchasing, selling, shipping, receiving, and
inventory, financial and other activiti€he efficiency of EDI methods has thus
changed the vein of international commercial transaction over the last decades. The
devdopment of electronic commerce and electronic data interchange affected the
shipping industry.At the international level among the documents used to perform
international trade, it iill of lading which caught the attention of the shipping,

financial and other concerned organs; when the issue of digitalization is raised.

The development ddill of lading has passed through evolutionary periods; as usual
the late 199048 also gave another stage of development for this unique document
of international ommercial transaction that is having an electronic form. For
instancejn case of usage of straighitl of lading the so-calledCargo Key Receipt

was developed Since then the shipping business community has tried their own
best for the introduction oflectronicbill of lading. Accordingly, through private

initiatives electronidill of ladingwas introduced in the international trade.

4W John F WilsonCarriage of Goods by Se&" ed.,Pearson Education Limitetiarlow, England,
,2008, p.161. [Here in aftewilson, Carriage of Goods by Sga

5> Bury, Electronic Bills of Lading: A NeveEnding Storyp.212.

6 Merrill Warkentin, Business to Business Electronic Commerce: Challenges and Salutleas
Group Pubkhing USA, 2002p. 24. [Here in after, WarkentifBusiness to Business Electronic
Commerce: Challenges and Solution

7 Ibid.

8 Ibid.

% Ibid.

10This period is a turning point in the world political, technological and economic change.

I Warkentin, Busiess to Business Electronic Commerce: Challenges and SolpitRf
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Among others, SeaDotsBolero'3, CMI**, The CargoDocs EBE, The @Global
Trade Syste?, The Trade Card Systéfand the Koean Trade NetworfR and the
Block chainBill of lading are mentionable. Since the start of this century, electronic
bill of ladingis flourishing. This is because the technological, commercial and legal
problems got recognition. Among others, the followiagtors influenced such
result. Electronidill of ladingis recognized by Baltic and International Maritime
Council; which is the worldes largest international shipping association, with more
than2,200 members globallyn addition,the Intern&ional Group of Protection and
Indemnity hsurance Clubse approved electrobid of lading as one transport
document. Moreover, the invention of Block chain technology addressed the very

problem of the existing technology that is using central registry system.

Although there are technical and other factors which affect the development of
electronicbill of lading across the maritime community, failure of the law to
recognize and regulate takes the upper hand. However, after a decade of the
technological innouvi#on of electronichill of lading, the issuesfdaw are getting
recognition. Accordingly, through the help of UNCITRAL United Nation
Convention on Contracts for the International Carriage of Goods Wholly or Partly
by Sea® Model law on Electronic Commerc#lodel on Electronic Signature,
recentlymodel law on Electronic Transferable Records are enacted. At the national

level states has recognized and regulated electibdhaf lading. Besides, there are

2The first attempt of digitalizinghépping documents and it was ystem based in London to
support electronic data transfer with the negotiability function.

BTheBill of lading Electonic Registry Organizatioformed by goint venture between SWWT

and TT Club, formed in 1996 through the help of EU.

¥ An international maritime institution called committee maritime international which is
established in 1897.

151t was a venture developed by the ESS Company in 2003, operating inVaiter to deal with
electronic business documents that had been introdwgfeck like electronic bill of lading.

16 Established by CCEWeb Corp,in 2000 to enhance the finanefalaction across globe and later
on the project upgraded to the logistics sector.

"US based company founded in 1999 by Kurt Cavano as a privatelgd firm, in order to provided
global supply chain and financial supply chain.

18 A Korean company establistl to provide paperless trade services include trade financing services,
e-negotiation services for export bill of exchange, electronic letter of credit servicesification
and licensing services for import/export goods, FTA certificate of origwicesy, cargo insurance
services, and electronic payment services for import/exptated charges. Its paperless trade
services also comprise logistics and customs clearardecienent relay services, manifest
consolidation system serviceshb# of lading services, alelivery order services.

19 Commonly referred as Rotterdam Rules.



also contractual rules developed by private inites; in this regard CMI Rules and

the Bolero Rule Book are mentionable.

Coming to the case of Ethiopia, Ethiopia has been particgpan the international
tradeas of3000 years ago. During the Axum civilization, Ethiopia was an active
participant of tle international trade and it was also among the leading shipping
nations. Afterwards, through passage of time, ites involvement in the international
trade was not as such active for different reasons. Currently, despite the fact that
Ethiopia is a landloakd country, our import and export trade is getting increased
from time to time. In 2016 the annual total volume of Ethiopiaes total export and
import reache1,723,892,053 and $19,120,743,254 in which the total import is
steadily increasing on average b8.5% per year between 2004/05 and 2015716.
Ethiopia is also acceding to the world trade organization which in effect catalyze our
international trade. Its share of irt@gional trade with other African countries, the
Middle East and Asia is also inasing. Moreover, modernization efforts are started

by the concerned institutions like automation of service and using modern
technologies infte custom or transport sectBRCA since 1998 has automated most

of its foreign trade procedures carried out kaitthe head office and branch offices
level; which in effect has accelerated customs clearance and simplified procedures
through computerizatioft. It has also automated the examination of imjeogtort

cargo. It is also working to upgrade the ASYCUDA++tlhhe ASYCUDA World
system. In addition,the Ethiopian Revenues and Customs Authority and the
Investment Climate Facility for Africa signed an Agreement worth US$ 7.3 million
to establish an electronic Single Window system for international trade whict woul
have paramount importance to bring all concerned organs to a single electronic
environment? Most importantly, on March 10, 201Fthiopia and South Korea
signed a 13nillion US- Dollar deal for the installation of electronic customs
clearance systefi.Electronic Cargo Tracking system is the other modern system

20 €Ethiopia: Trade Statistics,, athttps://globaledge.msu.edu/countries/ethiopia/tradestaftast
accessed on December 29, 2017].

2Fthiopia Custom and Revenue Authority, ,Automating Foreign Trade Proceduatss
http://www.erca.gov.et/index.php/abeus#automatiofin-erca >, Last accessed December 10,
2017].

2The Investment Climate Facility for Africa: ,Ethiopia to improve trade facilitatione, at <.
file:///electronic%20custom%20clerance/Ethiopia%20to%20improve%20trade%20facilitation.htm
>, [Last acces=sd December 10, 2017].
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which ERCA is working to have in the near futéteThe Ministry of Transport is

also working to have National Fleet Logistics Information Management System
(NFLIMS), the Logistics Information Managnent System (LIMS). These
modernization efforts by the government show us that, there is a tendency to move

towards creating paperless foreign trade environment.

Regardingthe regulatory framework, the conceptholl of lading is recognized
under the 260 maritime code and the 1960 commercial code by having the function
of carriage of contract, being a document of title and as evidence of the receipt of
goods. In addition, recently the so called Multimodal Transport Document
(multimodal/combinedill of lading) is recognized under Multimodal Transport of
Goods Proclamation. The concept of electrdsiicof lading is not mentioned in

word under the maritime code. However, under the multimodal transport
proclamation article 4/3 and 5/1 stated that theatigre, as well as the document,

may be signed and recorded in electronic form respectively.

1.2. Statement of Problem

In Ethiopia cargo can be transported from abroad through two main modalities of
transportation that is either through carriage by aicariage by sea. Besides,
recently since 2012 the FDRE government has been realizing a multimodal transport
system to achieve the plan on the modernization of the logistics sector primarily to
address the long dwell times at the port and the demurrage icoBljibouti?®
Accordingly, the multimodal is used for importation of containerized cargo and
some vehicle; and the unimodal is used for import of other cargoes and exports of
all types of cargoes. According to the 2012/13 Ethiopian Shipping Line saeotmala
report, the total number of imports is shared between multimodal and unimodal is
43% and 57%, respectively. The goods transported through ocean which is either
bulk or containerized cargoes are characterized by consolidation or deconsolidation

near he source or destination which in effect would cost Ethiopia by the fact that, it

24 Ethiopia Custom and Revenue Authority, ,Automating Foreign Trade Procedatress
http://www.erca.gov.et/index.php/abeus#automatiosin-erca>, Last accessed December 10,

2017].

25 Tilahun Lemmi Butta and Mekonnen Bogale Abegaz, ,Challenges in the operation of multimodal
transport system: The case of Ethiopian shipping and logistics services entehpigsastional
Journal of Applied Researc¥ol.2 No.7, 2016, PP. 92932, at p. 927. [Here in after Tilahun and
MekonnenChallenges in the operation of multimodal transport sygtem
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is landlocked country. Therefore, there is a need to have well facilitated foreign trade

regime in order to use the opportunities at hand at the possible lower cost.

Regardng to the solution UNDP among others has recommended Ethiopia to give
emphasis for the development of the logistics se€t®articularly, it recommended

to use electronic means of exchange of trade related data and financial transactions.
Traditionally, all the documents serving the international trade which includes the
contract itself, sales confirmation, purchase confirmation, commercial invoice, and
letter of Cr,bill of lading (marinebill of lading, multimodal transpobill of lading,

airway bill, and FIATADill of lading) are interchanged manually. Hence, one who
wants to import or export has to process all these documents manually which cost
him too much energy, money, manpower and also with low efficiency and high error
possibility.However,as we are living in the age of information technology in which
everything is subject to technological application, international trade is digitalized.
Recently, as mentioned under the background there are some government action
towards digitalizing internatial trade transaction. This shows there is a move

towards paperless trade which includes shipping documents.

As mentioned on the background, Ethiopia is using paiieaf ladingthough there

are actual tendencies towards digitalizing it. However,

1. So farin Ethiopia, nothing is scientifically known as to whether there is an actual
need to digitalizéill of lading or not?

2. There is also concern regarding the legal recognition or scope of recognition of
electronichill of ladingin Ethiopia.

oU The casainder the multimodal transport of goods proclamation. If argued it is
recognized, there are worries about its insufficiency owing to the absence of
detailed regulation.

o0U The case under the Maritime Code, customs law and security law of Ethiopia

olU The caseinder the contract law: whether our law leaves the possibility of issuing
electronichill of lading within the framework of contractual autonomy.

3. There are concerns regarding the main issues that a law dealing with electronic

bill of lading need to incorprate, upon the introduction of electrorid! of

26¢National Logistics Strategy,, Available at
http://www.et.undp.org/content/ethiopia/en/home/library/poverty/natilmgstics strategy.htm#b,
[last accessed on December 20,2018].




lading Accordingly, the researcher conducted the study to address the above

mentioned concerns.

1.3 Objective of the Study

1.3 1. General Objective

The primary and principal objective of the study is to investigate the need for
introducing electronidill of lading and regulation of it.

1.3.2. Specific objectives

0 To explore whethethereis a need for introduction of electronic bill of ladimg
Ethiopiaor not?

0d To analyze and examine legal issues that need attention up on the introduction
of electronichill of lading.

0 To examine whether policies and laws in Ethiopia are able to accommodate
electronic bill of lading.

0dTo examine the possible regulatory remedies from the international
recommendation that allows wdiinctioning of electronidill of lading and to

propose lesson for Ethiopia.

1.4. Research Questions

1.4.1. Main research question

The research is conducted to address the follow interconnectedesearch

guestions.

ov Should Ethiopia introduce electrorbdl of lading?
ov If yes, how should the country regulét®

1.4.2. Specific Research Questions

ov Are there factors that necessitdhe introduction of electrontall of lading in
Ethiopia? If so, what are they?

ov What are the possible challenges of recognizing electdoifiiof lading in
Ethiopia?



ov What are the legal issues that need attention up on introduction of electronic bill
of lading?

ov Does the current legal environment adequately recognize and regulate electronic
bill of lading?

ov What lessons should Ethiopia drémem the international recommendation on

regulation of electronibill of lading?

1.5 Literature Review

To the best of the researcher knowledge; because of the fact that the concept of
electronicbill of ladingis not yet developed in our country, so far there is no any
study conducted on the regulation and recognition of it. How#vwene are writings
regadingthe general legal status of electronic business transaction in Effiityia

not addressed the issue at hand. Nevertheless, at the international level there are

many writings on the regulatory aspects of electroiiof lading.

1.6. Research Mehods and Methodology

1.6.1. Research Design

For properly addressing the research questions and objectives, the researcher
employed qualitative research approach; as it is preferable due to the nature of the
study; which needs acquiring deep informationnfréhe informants and deep
legislativeand secondary source analysrsaddition its high degree of flexibility
makes it suitable and better. Moreover, it is also more suitable to analyze data that
is gatheedthrough an interview as well as the analysis of legal and other texts that

will be relevant to my study.

From qualitative research approach, the researcher used both doctrinal and empirical
research type. By employing doctrinal research, the researdilgzad the existing

domestic and international legislations, soft laws and scholarly writings to addres

2’Gebrehiwot Entehawulhe LegalFramework for Electronic Contracts in Ethiopia with Special
Emphasis on General Contract Laisl.M thesis, Addis Ababa University, School of Law, 2013,
[Unpublished, available online]. [ Here in aft&ebrehiwot Entehawulhe Legal Framework for
Electronc Contracts in Ethiopia with Special Emphasis on General Contrac{ laaa Tigist
Ashenafi, The_egality of Ecommerce and Esignature Under Ethiopian Law.L.M thesis, Addis
Ababa University School of law, 2017, [unpublished, available onlifié¢rein dter, Tigist
Ashenafi, The_egality of Ecommerce and Esignature Under Ethiopian Lgw
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the second centragsearclguestionEmpirical research type was employed to look
into the practical challenge of papatl of lading and the needof the dectronic

counterpart; which is to address fivst central research question

1.6.2. Data Sources and Gathering Methods

The researcher has used both primary and secondary sources of data. As a primary
source of data, the researcher used irgervdomestic laws, international binding

legal instruments and soft laws. As secondary source the researcher used books,
official government and negovernmental organization reports, journal articles,
working papers, archival documents, master thé¥id). dissertation, electronic
sources and other available and relevant domestic and foreign literature regarding

the issue at hand.

The particpants ofthe study were personnélom Ethiopia Shipping and Logistics
Service Enterprise, Ethiopia Maritime Aiifa Authority, Commercial Bank of
Ethiopia, Ethiopia Customs and Revenue Autho8tlp International Shipping and
Freight Forwarding AgentMACCFA Fright Logistics,the Ethiopia Electronic
Single Window Project, Ethiopian Petroleum Supply Enterprise &ndighters
International (PABOMI).To select these participants, the researcher employed
purposive sampling which is based on the participantse experience, position,
expertise, and other attributes to acquire general information which are vital to
addresghe research questions of the study. This is because of the fact that in case
of purposive sampling, sample can be built up in such a way that eriables
researcheto satisfy my specific needs in the study. In collecting data, the researcher
employed sem-structured interview. Because it ihe modest for research
participants who are professionals as well as who has prior knowledge on the issue.
Regardinghe sample size, the researcher took more participants until the criterion

of redundancy is met.
1.6.3. Data Analysis Method

The data gathered through both primary and secondary sources was analyzed by
employing qualitative data analysis method. The researcher employed the accepted
steps of qualitative data analysis process; which includes dataratiep,

familiarity with the data, interpreting the data and finally verification of the data.



1.7. Significance of the Study

This research is useful to the law maker and policy designer to appreciate the need
of amending or enacting new laws which ratiag and properly regulate electronic
bill of lading as the transportation document equivalent to traditional gagsed

bill of ladingin international business transaction.

Over and abovef can provide a new insight for those who have interest on the
subject matter. Specifically, by providing sufficient knowledge and understanding
aboutimportance otlectronicbill of lading and itspossiblein Ethiopia.

1.8 Scopeand Limitation of the Study

The study focused on the recognition and regulation of electodhiod ladingunder
Ethiopia legal regimeBy electronichill of lading, the study is only limited to the
marine bill of lading. In doing so, it addressed the major theoretical and legal
ddiberation on recognition and regulation of electrobilt of lading in Ethiopia.
Besides, this thesismnalyzed international recommendation on regulation of

electronichill of ladingto draw possible lesson for Ethiopia.

The major limitatiorthe researatr faced whle condicting this research were time
constraint and lack of studies in relation to carriage contracbainof lading in
Ethiopia. Inaddition,the fact that Ethiopia is undenartial law hasaffected the

researchewhile browsing materials from internet.

1.10 Organization of the Study

In order to address all the objectives and to answer all the research questions of the
study, the paper is structured into five chaptdise first chapter is general
introduction of the stdy; which includes background of the study, statement of the
problem, objectives, research questions, literature review, research methodology,
significance, scope and limitation and organizational structure osttety. The

second chapter deals with gesleconceptual framework abobtll of lading and
introduction of electronidill of lading in Ethiopia. Chapter three deals with legal
issues of electronibill of ladingand analysis of the Ethiopidegal environment in

light of its compatibility for inroducing electroni®ill of lading. Chapter four of the

paper deals about how electrobitl of lading is regulated under the UNCITRAL

10



Model Laws and the possible lesson to be drawn for Ethiopia. The last chapter is

conclusion and recommendation
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CHAPTER TWO: CONCEPTUAL FRAMEWORK OF
ELECTRONIC BILL OF LADING IN GENERAL AND
ITS INTRODUCTION IN ETHIOPIA

Introduction

In order to have dogical analysis of electronidill of lading a thorough
understandig of traditional papebill of lading is necessary. Accordinglyhis
chapter bring into the light about documents used in the international commercial
transaction, transport documents and its tygeat tke bill of lading is, historical
development obill of ladinges regulatoy regime, tinction and types obill of
lading, problems of the traditional papah of lading and solution to alleviate such
problem. The second partthis chapter addressdevelopment of aalectronichill

of ladingin the intermtional commercialransactionThe third part of this chapter

is dedicated to addresdoutthe introductiorof electronicbill of lading in Ethiopia

foreign trade regime.

2.1.Documents Usedn the International Commercial Transaction

In the international commercial transaction cargo cannot cross national boundaries
without passing extensive documentation process. As@t, sometimes cargoes

may not reach to the proper destination for lack of the right documents at the required
time. Most of those documents are necessary documents in order ta peojger
international commercial transaction. Thoseuwdoents are generally groupedan

three broad categorié®.The first group of documents isalled commercial
documents whicltan be ezhanged as between the buyer and the s€lkemong

others commercial documentsiclude equestfor quotation Performainvoice
purchaseorder, acceptance andonfirmation the contract itseland commercial
invoice®® The second category of documeist banking documents in which the

process of paying and being paid is to be conducted. In this regard unlike other

28 C. Rama GopalExport Import Procedures: Documentation and Logistit$s ed., New Age
International(p) Limited Publisher, New Delhi, India, 2008, PP. 13. [Heuwdtar, Rama Gopal,
Export Import Procedures: Documentation and Logistics

29 1bid.

30 €Commercial Transaction Documegptat <
http://instruction2.mtsac.edu/rjagodka/Importing_Information/DOCUMENTATION_Guidexjdf
last accessed March 28, 2018].
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modes of payment, paymenhrough Letter of Qedit requirs more complex
exchange of documents. Those documentspgication for Letter of @dit, Letter

of Credit, Advice of Letter of @edit and Drafts! The third category of documents
aretransportation anchsurance BcumentsThe very purpose of those documents
is to keep path of merchandise as it passes from one hand to another andeto ens
that the goods are not delivered to someone who is not entitteddive it.As the
concern of this thesis il of lading as one transport document the next section
deals withtransport documents.

2.2. Transport Documents

In case oflnternational commercial transaction sellers and buyers are located in
different countrieand even the goods whielesubject tothetransaction may not

be in the hand of sellerather it may be in another counfid/As a result,
transportationof goodsand on time delivery according to the trade termgl an
conditionsis required foran effective commercial transactiomn international
commercial transaction afténe agreement has been made betwtenseller ad
buyer upon termand conditions of the ctract, they proceed Wi other important
steps in thetransaction, such as transportation, insurancgort and egort
clearances, preparingertifications of omin and administrative and commercial

processe$?

International sales anttansport contrastare differentin terms of liability and
documentation.International transport contracts, unlike sales contract which is
characterized by freedom of contract, is governed by mandatory statutes detailing
procedures and responsibilities of the transpamaprocess? They are mostly
subject to strict regulation either by national statutes or international convefitions.

However, unlike transport contract)e terms ofa sales contract areoluntarily

31 Rama GopalExport Import Procedures: Documentation and Logistiz26.

32 United Nations Conference on Trade andvBlopment The U of Transport Documents in
International Trade 2003 P.6. [Here in after, UNCTADThe Use of Transport Documents in
International Tradé

33Marek Duboveg, The problems and possibilities for using Electronic Bills of Lading as Collaterale,
Arizona Journaof International & Comparative Lanw2006, Vol. 23, No. 2PP.437466, p. 438.
[Here in afterMarekDubovec the problems and possibilities for using Electronic Bills of Lading as
Collaterall

341d., p.439.

351d., P.438
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agreedbetweenthe buyers iad sellers® There are three kinds of transpokand
transport, maritime transport aadt transportAccordingly, either by the seller or
the buyer arrangement the goods can be transpdgedither of thesethis
transportation of goods involvéise use of transport doments®’

Transport documents defined in Artice 1(14) of the Rotterdam Rules &3
document issued under antact ofcarriage by the carrier that: (a) evidences the
carrierssor a performing partyes receipt goods under a contract of carriage; and
(b) evidences or contains a contract of carriggewever, it does not mean that all
transport documents have the function of being evidence for receipt of cargms and
contract of carriage. Therefore, this definition is limited awlyhose documents
which are commonly regarded as naregotiable transport documenigansport
documents ardocumentsssued bytransport operators likhipping Line, Airline,
International Trucking Companies, Freight forwarders, Railway Operators,
Logistics Companyr their agent$® Depending on the type of transport the parties
agreed to use, there are matypes of transport documents employed by the
transport industryTransport documents among others required to serve as bearer of
the information regarding thieansport andabout theterms and conditions to be

applicable.
2.2.1. Road and Rail Transport Documents

In case of road transpo€MR Note isused as the main transport document across
the world.CMR Noteis an international consignment note used byetsyoperators

and forwarders which governs the responsibilities and liability of the parties to a
contract for the carriage of goods by rdatt is a consignment note with a standard

set of tragport and liability conditions. CMR Note is an evidence which confirms
that the carrier has received the goods and that a contract of carriage exists between

the trader and the carri&tCMR note is not a document of titlas itdoes not

3¢ Marek Dubovec the problems angdossibilities for using Electronic Bills of Lading as Collateral
p. 439

%lbid.

38 €Transport Documents Used in International Trade,, at <
http://www.globalnegotiator.com/files/TranspdbbcumentdJsedin-InternationalTrade.pdf>,

[last accessed, March 28,2018].

39 €Transport Documents,, athttps://logistics.public.lu/en/formalitigsrocedures/required
documents/cargdocuments.htr,[last accessed, March 26,2018].

40 |bid.

14



necessarily givets holderor the carrier rights of owmehip or possession of the

goods.

If the mode of transport igil, Rail Consignment Note (CIMis to be usedRail
Consignment Notés a document governed by the 1980 Convention concerning
International Carriage bfrail (COTIFCIM). It is issued by the carrier and is
considered as the rail carriage contract. This document #taasferable and is not
requested upon arrivaoth the road and rail consignment note are digitalized. The
digitalization process is nosauch difficult by thdactthat both documents anet
negotiable document and no need of having the original consignment note at the

disposal port.
2.2.2. Air Transport Documents

In case of air freight, it is thair waybill which servesas transport documenin
airwaybill is a contract of carriage beterethe shipper and the cargo carrier and it
isissued by the air carrier and serves as a receipt for the sftpparwaybillsare

a nonnegotiabledocumentand cannot be issued asdaaument of title*> The
International AirTransportAssociation has implemented electronic air fillyin

the air cargo transportThe application of electronic air wiayl requires the
fulfillment of certain conditions; among othetke shipper and the cagaee must
sign MC993 agreement. Moreovgthe electronic version of the standard electronic

waybill must be accepted by the domestic custom authtrity.
2.2.3.Non-NegotiableMarine Transport Documents

In the ancient societiethere was noeedof documentatiolf goods shipped on the
vessel due to the fact thaterchants either owned the vessels themselves or they

accompanied the goodsitil sold at the destinatidii As far as there is close control

41 Belay SeyoumExportimport Theory, Practices, and Proceduredecond Edition;Taylor &
Francis New York USA2009 p.197. [Here in after,Belay Seyoum, Expehinport Theory,
Practices, and Procedufe

42d., p.198.

43 Montreal Convention 1999

44 Shoaib Bakhtyar and Jan A. Perss@Wayhill Solutions and Connections to ITS Applications:
Preliminary AnalysiseBlekinge Institute of Technology2015, p.8. [Here in aftelRersson, &
Wayhbill Solutions and Connections to ITS Applications: Preliminary Analysis

45 Farhang JafariThe Concerns of the Shipping Industry Regarding the Application of Electronic
Bills of Lading h Practice Amid Technological ChangehD Dissertation, University of Sterling,
2015, [Unpublished Available at university of Sterling Repository], p.12. [Here in &fteihang
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of the ships by the merchants there is no ieedocumentation. However, due to

the increase ithevolume of trade their routes were extended. As a reswids not
practically possible for the merchant to remain physically present on each Véyage.
This brought about the separation of mercaffiilen carrier servicesConsequently,

the shipping and mercantile community employed many transport documents to
alleviate such problem. Thedecuments among others incluslate Receipt, Sea
wabill, Delivery order or warranty, Charter Parties, Booking Note Ritidof

lading

2.2.3.1. Mate Receipt

Mate Receipt isa document which acknowledgéhe fact that the carrier has
received thgoods orboard?’ Subject to the terms of the mate receiptdbeument
may be evidence of the conditiontbe goods when receivé8iHowever,it is not
necessarily édence of a contract of carriage though it is an evidence of a baitnent.
It is not negotiable or a document of title with the exception of particular

circumstances such as by custom of a port or ttade.
2.2.3.2 Sea Waill

The secod marine transport document isaswaybill. It is a documentvhich
evidences responsibilityy the carrier to theonsignorin order todeliverthe goods

to be transportetbr the person who is entitled to haveé'ifThe sea walyill only
serves asa receipt for the goods andigence ofa contract of carriage; unlikaill of
ladingit is nontransferable and is not a document of fiflEhere is no need for the
wabill to be tansferred to the port of release, it can remain in the hands of the

transporter and the consignee does not need to present thél w@ybtain the

Jafari,The Concerns of the Shipping Industry Regarding the Applicationcf&ié Bills of Lading
in Practice Amid Technological Chaglg

41d., p.13.

47 Rama GopalExport Import Procedures: Documentation and Logisticg0.

48 Alan Mitchelhill, Bills of Lading: Law and Practic&econd editionSpringefScience+Business
Media, B. V. Bristol, England, 1990, p. 52. [Alan MitchelhiBjlls of Lading: Law and Practide
49 |bid.

50 bid.

51 Diana Faber, ,Shipping Documents and Electronic Data Exchabaes Computers & Artificial
Intelligence 1993, Volume 2, Number 1, p-34, p.24. [ Here in after, Diana Fab&hipping
Documents and Electronic Data Exchahge

52UNCTAD, The Use of Transport Documents in International Trame.
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goods Mere identification ohimselfis sufficient>® However, the sea waill text
maybeneead by custans brokers or other authoritiédt is very paramount in
circumstances where a single company mightdresferringgoods between its own
international locations and payment for exports is not required to benada.
waybill cannot be used when there is plessibilityof asale of the goodshile they
are in transib® In addition seawaypill would be importantf therewere no letter of
credit is in place or where the partiedationship is close and documentary security
is not required’ Sea wapill is not expressly covered by the Hague and Hague
Visby Rules though some domestic legislations gave recognition for it. Sédlway
doesnot have legatecognition under the Ethiopia law by the fact thatEti@opia

maritime ©de is the replicate dthe Hagueand Hague Visby Rules
2.2.3.3 Delivery Order

The third marine tnasport document is Delivery Ordéfarranty.Deliver Orderis
defined as €written order by the shipper that names the party to whom delivery is to
be made 38 Delivery order beconsimportant when a buyer of a bulk cargo wishes

to sell different portions of the cargo to different buyemghe wishes to provide a
devicewhereby the rights and obligations as to delivery of those portange
protected® It is in a case wherthe sellerin the course of the voyage sells parts of
the cargo to a number different buyer$? In this casethe sellemfter surrendering

the originalbill to thecarrierasks in return for a ship's delivery order for each parcel

of cargowhich he has soléf: Afterwards, the delivery orders will be passedhe

individual buyersand they willpay for their parcels and they present the @ejiv

53 Boris Kozolchyk, ,Evolution and Present State of Ocean @illading from a Banking Law
Perspective«Journal of Maritime Law and Commeck992, Volume 23, No.2, PP. 1845, p. 216.
[ Here in after, Boris Kozolchylgvolution and Present State of Ocegit of lading from a Banking
Law Perspectivie

54 1bid.

55 Diana FaberShipping Documents and Electronic Data Exchamg24.

56 UNCTAD, The Use of Transport Documents in International Tyare25.

57 bid.

%8 Commercial Transaction Documents,, at <
http://instruction2.mtsac.edu/rjagodka/Importing_Information/DOCUMENTATION_Guidexfdf
last accessed March 28, 2018].

59Richard Aikens, Richard Lord and Michael D.Bod| of lading, Second ed., Taylor and Francis,
PublisherLondon , England2015,pp 29. [ Here in aft@&ichard Aikenset al,Bill of lading].

50 Diana FaberShipping Documents and Electronic Data Exchamgb.

61 Alan Mitchelhill, Bills of Lading: Law and Practice.53.

17




orders to thearrier and will obtainhe goodsat the discharge pott.Delivery order

is recognized and defined under the 1960 Maritime code of EtHfopia.

2.3.Bill of L ading

2.3.1.0rigin and Historical Development ofBill of L ading

Bill of lading is the oldest transport document which may trace back to the age of
commerce and it is commonly defined through its functidih& sources of origin
of bill of lading are statutory laws regulatirmgjl of lading, case laws involvingill

of lading surviving copies of earhpill of lading and merchantse practiceshe
translation®f clay tablets excavatedound Near Eastuggests that thall of lading
has existed im distinguishable formads far back as Babylonian timakhoughits
existence has not been proved conclugi®¥oreover, during the Romamfpire,
there is also an evidence which showed Bikof lading was used by thbusiness
community. However, though theage divergent views regardirtige proper birth
pace ofimodernbill of lading, it is agreed that was born in the Eleenth Century in
Europe because of thgpsurgeof the commercial cities d¥lediterraneaf® Since
the rise of theMediterraneartommercial citiesthere was a high flow of shipment
of goods fromport to port, which in turn lead to disputestween shippers and the
ships' masteras to what goods had been delivered on b&fa@bnsequently, this
fact necessitatesvidence of deliverandstatutes were passed by various ciéiss
of 1063A.D. Thestatutes requireverycarrier to have clerk who wa®bliged to
take an oath of fiddly, and to enter in a parchmeyaok or register a record of the
goods received from the shipgéiTheseregistratiors were required tdoe made in
the presence of thmaster, the shipper, and one othwitness and the statute

providedthat this register should B¥idence of the receipt of the goddT.he first

62 Alan Mitchelhill, Bills of Lading: Law and Practice.54

63 Maritime Code of the Empire of Ethiopia, 19@0egarit GazettaExtraordinary Issue, Proc. No.
164, 19" Year, No. 1 Article 195. [ Hereinafter, Maritime Code of the Empire of Ethiopia].

64 Samanth#ee] The Development of the Bill of lading: Its Future in the Maritimaulstry PH.D.
Thesis, University oPlymouth 2002 [Unpublished, availablathttp://hdl.handle.net/10026.1/4Q,7
PP. 47. [Here in afteiSamantha Peellhe Development of tHgill of lading: Its Future in the
Maritime Industry.

8 |bid.

66 Chester B. McLaughlin, Jr,The Evolution of the OceaBill of ladinge, 1926 The Yale Law
Journal Vol. 35, No. 5, pp. 54870, p. 554. [Here in after, McLaughlin, JThe Evolution of the
OceanBill of lading].

57 1bid.

58 McLaughlin, Jr, The Evolution of the Ocedill of lading, p.555.
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recorded evidence of thudl of lading which haghe features of preseday bill s of
lading can be traced b&do the 18 century transaction of wheatatisported to
Alexandria, Egypf® This recordedill of lading hasmostof the qualities of the
present dayill of lading; as it has theeceipt function, details of goods shipped and
a promise on the part ofehcarrier to carry and deliver the goods to the agreed

destination’®

Until sixteenand seventeenttentury,bill of lading only served aseceiptof goods

asthe number of cargoes per ships too smalihebill of lading need noto perform

a contractualevidencefunction/? During the sixteenth and seventeenth centuries,
when itbecame difficulto enter a charter party with every shipits wereissued

that contained the contract of carridgeMost importatly, by the eighteenth
century,the bill of lading recognized as negotiable by endorsement to address the
needs of those merchants who wished to dispose of their goods before the vessel
reached its destinatidfThis function set apabill of lading from the other shipping
documents and erchantability of goods in transit was made possibléhbymere

act of endorsement and delivery.

Regarding the regulatory development bf of lading, it has passed through
different stagesDuring the medieval period, it was regulated by statutestpf c
states. After seventeenth century case laws were developed in Eaglwadher
common law countriesChe first national state which enacted legislatiorbitinof
ladingis the USA, which is Harter Act of 1893 At the international level, the first
international conference for the creation of a unifomterinational system to
regulatebill of lading was held in The Haguein 1921 and theMaritime Law

Committee of thénternationalLaw Association drafted the rules.

However, although the intention d¢iie committee was to make this rule as a

guideline to beadopted voluntarilyby the shipping communities, it was tno

89 Farhang Jafari, The Concerns of the Shipping Industry Regarding the Applicatiorcibfite
Bills of Lading in Practice Amid Technological Change, pp.

0 1bid.

"I Richard Aikens et aBill of lading, p. 8.

2 1bid.

73 Wilson, Carriage of Goods by SeaP. 1.

74 Daniel E. Murray ,History and Development of the Bill of ladindeniversity of Miami Law
Review1983, Volume 37, Issue 3, PP.6832, p.703. [MurrayHistory and Development of ttiall
of lading.
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practicable’® As a result, there was a need to make it obligatory and International
conference was held in Brussel®. that end The Hagueules become compulsory
and reenacted asternational Convention for the Unification of Certain Rules
Relating toBill s of Ladingin 1924/°These rules were adopted throughout the world

for forty years.

However later on due to its limited areas of cogerand its limited protection given
to cargo owner, aknternatimal conference held in Visbygweden,amendments
were made tor'he HagueRules andthe amendment is incorporated Brussels
Protocol of 1968; which is called The Haguéisby Rules’’ However, many
developing countries sensed ttithe HagueVisby rules did notaddressd the
legitimate concerns of cargo owners or shipp&s a result, the Unitetllations
Commission on Internationalrade Law (UNCITRAL) was giverihe task of
drafting a new conventicend finally in 1978 it come up with new convention called
Hamburg Rule$® Neverthelesst came i to practicafter 10 years of its enactment.
But, still there were problems which are not addressed by the HambusgWalst
importantly an evolutionary modernization of transport practices like
containerization, doeto-door transport contracted the use adlectronic transport
documents necessitated a new international legal framework on carriage of goods by
sea’® Consequently, the UNCITRAL working group on transport law come up with
United Nations Convention oBontracts for the Internation&larriage of Goods
Wholly or Partly by Se@n 2009. However, this convention is not gemingin to
practice as the requiredimber of ratification is nanet.

Boris Kozolchyk, Evolution and Present State of OceRBill of lading from a Banking Law
Perspectivep. 194.

76 |bid.

7 1bid.

8 Boris Kozolchyk, Evolution and Present State of OceRill of lading from a Banking Law
Perspectivep. 194.

® Meltem Deniz Gu'ne zbek,The United Nations Convention on Contracts for the International
Carriage of Goods Wholly or Partly by Se¥n Appraisal of the *Rotterdam Rule#'ed.,

Springer, Heidelberg, Germany, 2011, p.[blerein afterMeltem Deniz An Appraisal of the
*Rotterdam Rulgs

20



2.3.2.Definition and Function of Bill of Lading

Before proceeding to deal about the functiomitifof lading, it is better to see the
literal and legal definition obill of lading from different sourcesAccordingto

Richard Aikens and et al €k an elephant, hill of lading is generally easier to
recognize than to defip® and mostly it is defined in terms @§ characteristics.
However, it does not mean that it has no literal as well as legal definitiockeBla

Law Dictionary definsit as;

document acknowledgintie receipt of goodsyba carrier or by the shippegent
and the contract fothe transportation of thogmods; a document thatdicates the
receipt of good$or shipment and thasiissued by person engaged ihe business of

transporting or forwarding good@

According to this definitionbill of ladingis only an evidence for contract of carriage
and receipt of goodghis definition does not address the third functiorbidif of
ladingthat isserving as @ocument of title. Therefore, fahe writer of this paper,

it is not afulfilled definition rather only limited to the nenegotiablebill of lading.

An American judge Mr Justice Clifford says théiilh of ladingis "

a writtenacknowledgment signed by the master that he has received the goods therein
described from the shipper, to be transported on the terms therein expressed to the
described place of destination and there to be delivered to the consignee or parties
therein degjnated.8?

This definitiongave emphasidor thereceipt function obill of lading nothing is
stated as to its function as evidence of contract. However, theddh®,. parties

therein designatetell us thatthis definition includes the third functioof bill of

ladingthat is beingadocument of title.

Coming tothe international instruments regulatibdj of lading, both TheHague
and HagueVisby rules donot define whatill of lading is. However, the 1978
United Nation Convention on the Carriage&amods by Sea (Hamburg Rules) unlike
its predecessors deé bill of lading as follows.bill of lading means

document which evidencesantract d carriage by sea and the taking over or loading

of the goods by thearrier, and bywhich the carrier undeakes to deliver the goods
against surrender dfie document [and hagjrovision in the document that the goods

80 Richard Aikens et aBill of lading, p.24.

81 Blackfs Law Dictionarydth ed.s.v. ,Bill of lading.€

82 W. P.Bennett,The History and Present Position of tBél of lading as a Document of Title to
Goods 1%t ed., Cambridge University Press, England, 1914, pp. 79. [Here in Béenett, The
History and Present Position of tiBall of ladingas a Document of Title to Godds
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are to be delivereth the order of aamed persorar to order,or to bearerconstitutes
suchanundertaking®

The first sentence of the above definition addresses the orthodoxy fundbitirobf
lading that isits function asevidence for contract of carriage and receipt of goods.
Moreover, the phrase.to order or to bearer.. from the second sentence tell us
that it can be negotiable which in effect serve as document of Title. United
Nations Convention on Contracts for the International Carriage of Goods Wholly or
Partly by Sea gave definition for the whole marine transport document no specific
definition isgiven forbill of lading. Henceforth asbill of ladingis the main marine
transport document, the definition given for transport document is inclusivié of

of lading Transport document is defined as a document issued under a contract of
carriage by th carrier that evidences the carrierss orlgisntreceipt of goods under

a contract of carriage and evidentls contract of carriagéself.* Besides this
convention also divided transport docunseintto negotiable and nemegotiable
transport documnt. By doing so, it acknowledgeéd! of lading asa document of

title.

From the above given definitions, it is fair to deduce Ibilaof ladingis an evidene
for contract of carriagegeceipt of goods by the carrier andlecument of titleto

goods.

2.3.2.1.Bill of L ading asEvidence ofContract of Carriage

Despite the fact that theredgference on the content of the contract of carrfagm
jurisdiction to jurisdiction it is commonly understood thptomise taransportand

to deliver the gods given bythe ship-owner constitutes theessentialof every
contract of carage. This rights and obligations aedencedy abill of lading8®

A paperbill of lading in its complete form has contract clauses printed on the back
of the paper documeft.The terms and conditions on the reverse side of eitiry

of lading can provide evidence of contract of carriage but does not constitute as

83 United Nation,United Nation Convention on the Carriage of Goods by (Bieanburg Rules),
1994, Article 1(7). [Here in after, United Natidhamburg Rules

84 United Nation,United Nations Convention on Contracts foe tinternational Carriage of Goods
Wholly or Partly by Se#éthe Rotterdam Rules), 2009, Article 1(14). [ Here in after, UN, Rotterdam
Ruleg.

85 United Nations Commission on International Trade Law Working Group on Electronic Data
InterchangeSecretariat Mte onElectronic Data Interchangé/ienng Austria, 1996, pp.10. [ Here

in after UNCITRAL working Group on Electronic Data Interchange, Electronic Data interchange].
86 |bid.
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contract of carriage itseff. The contractof carriageis in normal circumstance
concluded orally before thieill of ladingis issuedHere it is good to know that if
the goods artst or damaged beforeldl of ladingis issued and also if therms
of thebill of ladingdo not comply with those of the earlier oral agreerttenshipper
will not be deprived of a reedy for breach of contracather he /she can prove by

producing oal evidence to establisheterms of that agreemeft.

The other issue regardifml of lading function as evidence of contract is the fact
that whether it sengsas an evidence for th@mtract between the carrier and third
party- endorsee. Generally, the third paeydorsee is considered to be a good faith
purchaser of the goods mentioned in bileof lading on the terms and conditions
mentiored in that®® As a result, any variatioim the actual contract between the
carrier and the shippevould not affect the bona fide endors€dhe very oral
contract between the carrier and the shipper at the time of sailing denrased
as a defense unless it is properly included orihef lading®! Therefore, a itl of
ladingitself is anexclusive evidence of the conttdietween the carrier arttird
party endorsed? However, incase of charter party contrabtll of ladingis notan
evidence otfthe contract between the issuer andarterparty ratherevidence ofa

contract between the parti&s.

2.3.2.2 Bill of L ading asEvidenceof Receipt

As a matter offact, the receipt faction is the primary function adny transport
document Likewise,from the inception obill of lading itself, the very purpose of
bill of lading was to serve dsailment receipt which was required to obtain delivery

of the goods at the port of dischargd| of lading has three receiftinction though

87 Wilson, Carriage of Goods by SeRP. P7.

88 hid.

8%Farhang Jafari, The Concerns of the Shipping Industry Regarding the Application of Electronic
Bills of Lading in PracticéAmid Technological Change, pp.66.

%%Krailerk Euarjaj International Carriage of Goods by Sea: Problems in Bills of Lading and Their
Impact in Australia and its Major Trading Partners in Asld..M Thesis,University of Tasmania
1999, [Unpublished available at], p. 53. [ Here in af@silerk Euarjai,International Carriage of
Goods by Sea: Problems in Bills of Lading and Their Impadiustralia and its Major Trading
Partners in Asih

Y bid.

92Farhang JafariThe Concerns of the Shipping Industry Regarding the Application of Electronic Bills
of Lading in Practice Amid Technological Changp.67.

%d., pp.65.
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thereis some difference regarditige details of each function between the common

law and The Hague and Hag\Wesby rules.

The first function is;it is a receiptas to quantityUnder the common law legal
system, thdill of lading is prima facie evidence of the weight or quantity of good
shipped® Here,the carier has the burden of provitigat the goodstated in thévill
were not shippedwvhich very difficult and unlikely to prove the otherwise as he is
required toclearly establish that the goods were not in ftipped® Under the
Hague Rulesit is upon the shipper requetitat the carrier issue lall of lading
describing the quantity of the goods to be shipfietherefore, the carrier is not
obliged to issue aill in order toacknowledgehe quantity of cargshipped as far

as he is not required to do sothg shipper

The same position is taken by the Ethiopia maritime $amce the source of
Ethiopian maritime law is The HagueuRs. As per article 183(1) of the 1960
maritime code of EthiopiaBill of lading shall show.. thenumber of packages, and
objects, or the quantity or weight of the goods, in accordance with the particulars
given by the shiper in writing beforeshipment,®’ Like what is stated under the
Hague rulesa prior request by the shipper required. Generally, under both
circumstanceghe signature of the carrier on thié is enougho proof of the goods

shipped.

The second function is receipt as to the conditouality of the goods shipped.
Goods shipped ammostly providedwith a statement as to thepparent order and
condition of the goodThis statement is among the central elemebtliodf lading.
The problemis how apparent it iswWhat is mostly agreed under both the common
law and thecivil law legal system is that is sufficeif the carriethas afrank belief

on the accuracy of th&atementndthis beliefis the one that could be taken &y
reasonablycarrier®® Therefore,the carrier or his agens required to judgéy a
reasonableutward inspectiomot the absolte accuracy of statementdnder the
Ethiopianmaritime codethe reasonable man standard measurement is ad8pted.

%Wilson, Carriage ofGoodsby Seap. 118

9 |bid.

% Wilson, Carriage of Goods by Sea, 120.

97 Maritime Code of the Empire of Ethiopia, Article 183(1).
98 Wilson, Carriage of Goods by sepp., 121122

9 Maritime Code of the Empire of EthiopiArticle 183(3).
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Both under the common law as well as The Hague/ Hague Visby staésments
asto the condition in which goodare shipped are prima facie eviderioe the
shipper and become conclusive evidepnoee thebill transferred to thbands of a
good faithholder of it1°

Thirdly, bill of lading is a receipt as to the leading markeading marks are the
identty or description of the goodBor theidentification purpose and tis¢atements

in thebill of ladinghascontainer numbers, serial numbers and other items, such as
marks on the packaget1°®Both under the common law and the Hague and Hague
Visby rules, suk statements havprima facie evidence against the carrier and
conclsive evidence when tHaill is transferred to the good faith holder of%f.
Despite the fact thateceipt function isa common function of every transport
documentsit would become verymportant in case difill of lading. This is due to

the fact that thaegotiability and salefahe goods in transitemand theeproduction

of the proper quantity, quality and condition of the goonshe ship®3

2.3.2.3Bill of L ading as Document of Title

As to what is to mean by document of title, there is no statutory definition given
under any of international legal instruments governing carriage by sea in general and
bill of lading in particular.As per the blackes law dictionadocument of title is
defined as €written description, identification, or declaration of goods authorizing
the holder...to receive, hold, and dispose of theudwmnt and the goods it

covers. 104

This definition has two elements; one thing it is a written dattan of
goodsthat representhe goodsconstructively second it is an authorization to
dispose or otherwise of the goods and the document Bsélbf lading recognized
as a document of titi@ adecision made two centuries agohe tase of Licklrrow

v Mason!% Since then, the development of thi# as a document of title has been

100wilson, Carriage of Goods by seap., 121122.

101 Farhang Jafari, The Concerns of the Shipping Industry Regarding the Application of Electronic
Bills of Lading in Pradte Amid Technological Changp.49.

02ilson, Carriage of Goods by Sep. 126.

103 Farhang JafariThe Concerns of the Shipping Industry Regarding the Application of Electronic
Bills of Lading in Practice Amid Technological Change, $9.

104 Blackes law dictionary, pp. 555

105 ickbarrow vs Mason [1794is a landmark case in the history of bill of laditogdetermine
whether a Bill of lading has a document of title function or ridie case is litigated mothan six

years in England and finally the court decides that by the custom of merchants the transfer of a Bill
of lading always transfers construaipossession of the cargo to the transferee.
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successful and it exercisa tripartite rolein relation to the contract of carriage, to

the sale of goods in transit, and to the raising of a financial ¢fédit.

Unlike other transport documents used in the international commercial transaction,
the functionof thebill of lading as a document of title is a unique featuré.t In
addition to theshipper carrier relationshipbill of lading through itsfunction asa
document of title produces effects in the context of the carrier/consignee and
buyer/seller relationshi*®® The negotiability obills of lading came in to seen in sea
transport due to the fact that the voyages were normally lengthglanwd® The
owners ofcargoneeda document of title to sethe goods in transit and order to

raise cred for an international sal&?°

The first role ofbill of lading as document of title is its function in the contract of
sale. Indorsement and delivery of thi# of lading transfes ownership from the
shipper to the endorsee. Howevagcordingto Wilson, the fulfillment of the
following conditionsis required:*! First, thebill has to be transferable on its face
that can expressly deliverable to the ,order or assighigreoshipper or consignee.
Second, thgoods must be transit at the time of thendorsementHowever, this
does not mean thte cargmeeds tde at sea; rather it may be underpbssession

of a forwarding agent or carrier for the purposes of ageriand not yet be hded

by the carrier who is entitled to deliver it to the portisiposal. Thirdthebill must

be initiatedby a person witla good titleasan endorseeattainsno better title than
that held by theendorser. Fourth, thendorsement must be accompanied by an
intention to transfer the ownership in the goods covered bhillhef lading. The
endorsement should not bain-house movement of goods transnational business

entities located in different states.

Bill of lading by beinga document of titlehas an important functioim financing
contract of salelt is known that buyers and sellers have opposing and conflicting

interests. Inthe normal course of things especially in the international t{réue

106 ilson, Carriage of Goods by Sep. 131.

07T orsten Schmitz, ThBill of lading as a Document of Titledournal of International Trade Law
and Policy 2011, Vol. 10, Isse: 3, pp.258280, p.266261. Here in dter, Torsten SchmitZTheBill
of ladingas a Document of Tifle

108 UNCITRAL working Group on Electronic Data Interchange, Electronic Data interchapdio.
109wilson, Carriage of Goods by Sea, pp. 130.

110 | pid.

111d., pp. 131132.
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buyer wants to examénthe goods as to whether they are in conformity with the sale
contract or not before performing payment. Similarly, the seller also does not want
to release the goods for transportation unless heagptaranty that the agreed

contractual price will be pa.'2

Bill of lading asa document of title can reconcile this opposing and conflicting
interest of the parties undiaeinternational sales contratinder international trade
banks have an important role in financing contract of sale through a system of
documentary credit83Though banks may have another security, the §narantee
againstnonpaymentof the credit entered by the buyeth® possession of thiaill

of ladingas a document of title to the godd&in a documentary credit systethe
eventualbuyer requests his bamommonly called buyers ban& open a credit in
favor of the seller and. On the other sidee seller isalso required to ship the
contract goods and then to submit appropriate documents in the required form to the
bank. According to Wilson hill of lading has very much importance in a
documentary credit transaction. He stated tHatfhe preliminarystep the bank is

able to check the information on thil to guarante¢hat the seller haadheredvith

all the conditiondevied by the bank for granting the crediefore it makes any

advancegaymentt!®

Thus, statements on thkill indicating the quantity and description of the goods
shipped will be checked with the corresponding details on the sales invoice to see if
thereis any discrepanc}t® Of equal importance to the bank will be ttiate on

which the goods were shipped, whether they were shipped in good order and

condition and whether or not they were loaded on d¥ck.

Moreover the banks also interested iits attribue as a negotiable document of title.

If the bill of lading is not negotiable, it cannot be able to provide the required security
for the credit the bank has given. Ifitis negotiable, at the end of the day if the buyer
fails to perform payment, the bank can control and own the goods through that

12Torsten SchmitzZThe Bill of ladingas a Document of Tit@.268.

13wilson, Carriage of Goods by se@.133.

N4Torsten SchmitZTheBill of ladingas a Document of Titlg,.268.

15wilson, Carriage of Goods by Sep. 135.

1&Bill of lading Financing, available at <http://www.handybulk.com/bilbf-ladingfinancing>,
Last accessed, on march 20,2018].

1Avilson Carriage of Goods by sep. 133134.
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negotiablebill .**8 Therefore the function ofbill of lading as documenbf title is
central and pivotal in making the international trade more effective through

financing international sale contract.

Thirdly, bill of lading through its function o document of title hean important
functionto have an effectivearriage contrac8Bill of lading as a document of title
would impact right to control and right to claim delivery of goods. The tight
controland to claim delivery of goodscludesto stop the goods in trai, their
withdrawal already at the terminal of departure, to unload, to warehouse or to reroute
the goods, and to deliver the goods to some other person than the first consignee
indicated in thaoill of lading at any stage of the transit, as well asitange thelace

of delivery of the good&t°This all rights are under the exclusive control of the
consignor from the moment the carrier takes charge of the goods as far as the
consignor retains all originals of thil of lading.'?° However, after the consigr

has transferred one negotiable origibifll of lading, the consignor loses that right

of control and the one who has that origibidll of lading can claim delivery of the
goods as soon as they reach the place of final destination or can ordergahgthin

wants.1?1

2.3.3. Types oBill of L ading

Differentiating and identifying the different form bill of lading is very crucial to
fully understand the functionsnportance of the document itself and to appreciate
and understand howll the elementsinder those different forecan be converted
into anelectronic fomat. Despite the fact that there are widely practiced types of
bill of lading across the worldhere is no single agreed listlifls of ladingrather
there are regional and loadifferences on the names afehtures of theshills of

ladingt?2

H18wilson Carriage of Goods by sep. 133134

LS UNCITRAL working Group on Electronic Data Interchangéctronic Data interchang, p.11.
1201bid.

2LUNCITRAL working Group on Electronic Data Interchanggectronic Data interchangg, 12.
122 Farhang JafariThe Concerns of the Shipping Industry RegardingApglication of Electronic
Bills of Lading in Practice Amid Technological Change24.
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Bill of lading according taifferent needs of application can be divided into different
categories?® According to the nature of itsansferability bill of lading can be
classified in to three agraightconsignedto order and bearéill of lading. Straight
consignedbill of lading is regardedas nor negotiablebill of lading; whereaghe
lattertwo; toorder ando bearebills are negotiablbill of lading. Secondly, taking
the fact thawvhether the goods are shipped or not, it cardivded into boardill

of ladingand for shipmenbill of lading. Moreover depending omhe condition of
the goods shippedll of lading can be classified to clean and closed (unclean)
bill of Laing. Furthermoredepending on the ade of transport used and the centers
of distribution, it can be divided in to direct, thorough and multimbtladf lading.
Sometimes, it is also usual to find classificatiomitfof lading asa short form and
long formbill of lading. As the research is concerned on the electrificatidsilbdf
lading, the next part addresses those typdsliodf lading which needs an attention

for such process.

2.3.3.1.NegotiableBill of L ading

The orthodoxy presumption is tHall of lading is a transferable document as far as
it is stated as negotiable by the shipper when drawing upilih&* Negotiable
transport documenbill of lading is legally recognized under The Hague, Hague
Visby, Hamburg and Rotterdam Ruldsowever,it is the RotterdanRuleswhich

expressly define as to what is to mean by negotiaibblef lading.
It is defined as;

[tlransport document that indicates, by wording such as €to order, or €negotiable,, or
other appropriate wording recognized as hatirgsame effect by the law applicable

to the document, that the goods have been consigned to the order of the shipper, to the
order of the consignee, or to bearer, and is not explicitly stated as being €non
negotiable, or €not negotiablé?

12%Classifications of Bill of lading, at <

http://resources.alibaba.céopic/800027530/Classification_of Bill_of Lading.htm[last

accessed, on March 30, 2018].

124 paul Todd,Principle of Contract of Carriage by Se&irst ed.Routledge London, United
Kingdom, 2016, pp. 239. [Here in aft€raul Todd, Principle of Contraof Carriage by Sda

125 United Nations Convention on Contracts for the International Carriage of Goods Wholly or Partly
by Sea, 2009Article 1(15). [ Here in after, The Rotterdam Rules]. See diEmétiable transport
documeny, available at <http://scm.gsom.spbu.ru/Negotiable_transport docuegtast accessed

on March 22,2018].
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As per this dehition negotiablebill of lading can be to the order of the consignee,
to the order of the consignor or to bearer. Besides, that document does not explicitly

stated as being nenegotiable or not negotiable.

In Ethiopia both to order or teeareBill of ladingare recognized under the maritime

code as well as the multimodal transport proclaméfbn.

A. Order bill of lading

An order bill is a commonly usedbill of lading by the International marine
community.Orderhbill of lading is one wherehere isa descriptionon thebill to a
consignee ofto his ordey or to consignee dhis assigng?’ An orderbill of lading

may also be made where the consignee is simply a named person but other parts of
the bill indicate a requirement to deliver to his order and/or or as&igihe fact

that stipulationis there as tohe order or assigns of the consignee gieability
regarding the transferability of thell to thethird party byan endorsementf the

bill as it is or inablank.

B. Bearer or blank bill of lading

Bearehill of lading is abill in which there is no requiremefiorr the carrier to deliver
the good either to theamed consignee or endorsather the carrier is required
deliver it to anyonavho holds thebill.12° Commonly onthe face oforder or blank
bill, there is an explicit mentioning of the words adoearer of the documente
without mentioning any name or tiverds ,as to the order theretf. Bearer(blank)
bill of ladingis easilytranderable and iis a document of title. It can lmenwerted

into another type dill by endorsementf the holder3!

126 Maritime Code of the Empire of Ethiopia, Article 189 alitimodal Transport of Goods
Proclamation, 200Federal Negarit Gazettéroc. No, 548, 8Year, No. 59, Article 6(1). [ Herein
after,Multimodal Transport of Goods Proclamatino. 548].

, Article 6(1).

27Richard Aikens et aBill of lading, p. 33.

128 Farhang JafariThe Concerns of the Shipping Industry Regarding the Application of Electronic
Bills of Lading in Practice Amid Technological Chanp27.

1291d, pp.28.

130 Farhang JafariThe Concerns of the Shipping Industry Regarding the Applicati&heofronic
Bills of Lading in Practice Amid Technological Chang27.

BlRichard Aikens et al, Bill of lading, p. 32.
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2.3.3.2.Non- NegotiableBill of L ading

Non negotiableill of lading is commonly referred asstraightor nontransferable

bill of lading Non-negotiablebills of ladinghavecommercial application where a
negotiable document is not requiretiis is in caseswhere the identity of the
consigne is known from the outsdtie gods are not of a type thatlikely to be
resoldand alsdor shipping items that have already been paid¥aon- negotiable

bill of lading is very important to lessen the risks of the carrier by the fact that
consignee is the only person entitled to claim delivery at the port of disciiarge.
However, unlike othr non negotiable transport documents specially Hea
wabill, the consignee is required to present it before the carrier in order to have the

cargo3

2.3.3.3.Thorough Bill of L ading

In literature ,we can alsdind that thorougtbill of lading is namedastransshipment
bill of lading. Thoroughhill of lading is all-inclusiveBill of lading which allows for
the shipping carrier tpass the cargo through seveddferent distribution centers
mostly in case of long ocean rodé Throughbill of lading is mostlyused where
the main carrier undertakes to fmem a portion of the carriage amdhdertakesn
arrangement for the remaining voyage. The main carrier mag &otwarding agent
for the ramainingroador rail waycarriage®

Unlike, multimodalbill of lading in case of thoroughill of lading, a single mode
of transportation to be carried out by two or edfifferent carriers and sub
carriers'®’ A thoroughbill of lading is negotiableandis accepted as a document of
title. ThoroughBiIll of lading is recognized under the 1960 commeraatle of
Ethiopia. Acarrier who issues a througiil of lading shall alone exercise the rights
and incur the liabilities arising out of the various stages of transithecompletion

of the sea carriag€®

32 paul ToddPrinciple of Contract of Carriage by Sgp242.

1331bid.

1341bid.

15 paul ToddPrinciple of Contract of Carriage by Sga. 245.

16 Richard Aikens et aBill of lading, p, 42, para. 2.76.

17 Farhang JafariThe Concerns of the Shipping Industry Regarding the Application of Electronic
Bills of Lading in Practice Amid Technological Chang&0

138 Maritime Code of the Empire of Eibpia, Article 204.
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2.3.3.4 Multimodal Transport Bill of L ading/ Transport Document

Multimodal transportill of lading is also knowing by other names as multimodal
transport document, intermodal, combined, hetoseous, doorto-door bill of
lading Multimodalbill of lading isusedfor containerized dar-to-door shipments
that usedifferent means of transportation from origin to destinatf8nEFor
multimodalbill of lading, €wnlike the case under throu@fil of lading, the principal
carrier or the freight forwarder takes tull liability under a contract of carriage for
the entire journey of the cargo by the whole modes of transporfaffiviultimodal
transportill of lading can be both negotiable and raregotiableln Ethiopia legal
system, it is regulated under thehiBpia Multimodal Transports of Goods

Proclamation.
2.3.4. Problems of PapeBiIll of L ading

Unlike othertransport documents lik@aybill s, in case obill of lading delivery of

the goods has to be madely agains$ surrender of the document. Becausé¢hod
unique featureBill of lading hasdual purposerirst, it protects thenterest of hader

by keepingthebasic term of the contract of carriage that the carrier must only deliver
the goods against presentation loé bill of lading.'! Second the carier will be
relievedfrom further obligation®y delivering the goods agairstesentation of the

bill of lading.4?

Paperill of lading by having this unique feature and dual purposeseaged the

world canmunity for centuries. However,hias some major drawbacks. First of all,

the cost of engaging in the business is often high in the case of applying &ijpaper

of ladingand the slow pace of paper transactions makes this cost even higher which
is estimated to be 10% of the value of theduct*

139 QOleg Drobitko, ,Transport Documents in Multimodalrafisportations Mykolas Romeris
University, 2010,PP. 4555, p. 53. [Here in after, Drobitkdransport Documents in Multimodal
Transportations.]

140 Business dictionary, €Multimodal  Bill of lading,, available at <
http://www.businessdictionary.com/definition/multimodball -of-lading-B-L.html >, [last accesed
March 20,2018].

“Wwilson, Carriage of Goods by sea. 154.

142bid.

143 Farhang JafariThe Concerns of the Shipping Industry Regarding the Application of Electronic
Bills of Lading in Practice Amid Technological Chapd35.
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The secondproblem of papebill of lading is thatthere are cases in whidfills of

lading may arrive after the cargbhere are two main reasons foelate arrival of

bill of lading. First most importantly with commodities trade, the saraego is

often sold many times on the voyage. This problem will be aggravated if the voyage
is fairly short and each sale is financed by two banks; which always needs to inspect
the document$**However, theill of lading mostly failed tgpass through thieands

of a number of traders and their banks in time, evenufiess are used instead of
mail.1*> The second justificatiofor thelate arrival of cargo is materialized because

of technological innovations mad& ship designs, advances in navigagibn
equipment and an increase wperational efficiency. This innovation and
advancements make the ships, the loading and discharging process easy'4hd fast.
The advent of multimodal transpdurther acceleratethe pace at wibh goods are
moved. Carrierhiaveestablished integrated transpsystems between themselves
and enterprises representing other modes of parissuch as rail, road and air.
Although the above improvementswve resulted in thacceleratedarrival of the
goods at the emmbint port,the speed at whicldocuments are processedstill
sluggish**’ Delayed arrival ofill of lading is reported by major trading nations
such asBelgium, Germany, Greece, Japan and New Zeadanithe main problem

with the use of traditional papbill s of ladng.'4®

The other problem of papéill of lading is fraud. Trade documentation is prone to
fraud by the fact that the documents used are easy to forgeedaigitforts to the
contrary. Today as anyone can notice, the technology to produce forgeries is
becoming better, cla@er and more widely availabi&®Moreover, the documentary

process due to its nature @dmplexity gives fraudsters opportunities to exploit the

4paul Todd Principles ofthe Carriage of Goods by SeBaylor and Franci&roup, London New
York, 2015,p. 360. [Here in afteiRaulTodd, Principles of the Carriage of Goods by $ea
¥Rouhshi Low, Replacing he Paper Bill of lading with aBlectronicBill of lading: Problems and
PossibleSolutions, International Trade and Business La2000, pp.15218, p. 163. [ Here in after,
Rouhshi Low,Replacing the PapeBill of lading with an ElectronicBill of lading: Problems and
Possible Solutiosj.

¥8Rouhshi Low, Replacing the Papeill Bf lading with an Electronic Bill of lading: Problems and
Possible Solutiong. 164.

¥Paul ToddPrinciples of the Carriage of Goods by $pa360.

¥Rouhshi LowReplacing the Papesill of lading with an Electronidill of lading: Problems and
Possible Solutiog) p.164.
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system>°The problem is the fact that victims are mostly from developing countries
who are imxperienced buyers with no expertise in international tfldene fraud

may be conducteith different ways: among otheithe fraudsters may create a fake

set ofhill s of lading that looks sufficiently genuine against which they seek to take
delivery of the cargo in advance of the genuine receiver with the assistance of
insiders!®? In other cases the fraudsters will seek to create genuine loaKisgf

lading or other cargo documents, copying corporate styles and logos, and going as
far as including gerine ship and shipment detalfs.

2.3.5. Solutiors for Problem of PaperBill of L ading

The aboveshortcomings associated with theeud papebills of lading obligeshe
shipping industry to looknechanisms for the replacement of pap#rof lading.
Many options are proposed and employed by the shipping community to address

drawbacks of papdiill of lading.

The first solution proposed was to use short faithof lading.*®* The principal
purpose of this action was to simplify documentation and iser¢he speed of
production by reducing the amount of information on Khie. It was done by
removing the printed terms of the contract of carriage from the reversehill fiyé
Short form bill of lading can beproduced in twdorms as either by printinghe
carriers namat the hed or by inserting the name of the seleatadierin thebill

by the shippet®® The later one is preferred by the commercial community ias
available for universal use armbmpatiblewith the needof the shipper to give
separatdill s fitting to eachcarrier’®” Consequentlythrough this short form dgill

of lading all functions ofhill of lading wereachieved. However, doubt was raised

1503y, Ibrahim, Electronic Blls of Lading: Implications and Benefits for afitime Transport in
Senegal MSc. Thesis,World Maritime University Malmo, [unpublished available at Digital
Repository of the world maritime University.], 7.

Blayad H. A. Al-Azzawi,the Crime of International Maritime Fraud: A Comparative Study between
Iragi and English LawPhD Dissertation, University of Glasgovgt®ol of Law, 1998. [Unpublished
available online], p.24.

152 Four Cargo Frauds to watchtdore at <https://www.maritimeexecutive.com/article“Cargo
Fraudsto-WatchOut-For-201401-30. > [Last accessed December 30, 2017].

153 | bid.

B4vilson, Carriage of Goods by Sep.161.
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as to whether it fulfik all the requirements of the doctrine of notesel resultd in

reluctance to use both under the common law and civil law legal sy&tem.

Secondly, if the goods are unlikely to be resold whileii isansit; nornegotiable
sea wapill is proposedand used®® In case of sea waiyll, the consignee is not
required b present the original sea wal rather mere identification of himself as
consignee by any means is sufft€®As result, the cargo will be released without
waiting for the production of the whiyl and thisreduceghe delayof delivery, the
possible iidence of loss and damage, tusts of delivery, storage and demurrage

and the potential fraudecause of stolen and lost documéfts.

However, stillsea wapill cannot replace theery unique and importasbmmercial
function of papebill of lading. Frst of all, it doesnegive the seller the security of
holding abill of lading simply he has to trust the buyer for paym&Att does not

also protect the carrier if he delivers to someone not entitled and also not serve as
security for banks under docemtary credits®®Moreover, negotiablbill s of lading

are adviable when daling withunknownforeign buyers or sellers, because the
parties can fiance these transactions gdtect their interests, through the use of
documentary credit which is imposkibin case of sea whijl .16

In case otradingcommoditycargoes which are vulnerable for repeated negotiation
duringtransit @il tanker trades anloulk cargoes of grain, ore andal) andfinanced

by documentary credits; sea vidl cannot besolution rather a document of title has

to be used® Thus, what would be the practical solution? Internationally it has been
recognized that electronimll of lading is the best solutioto deal withthe problem

of paperill of lading. In order to mininze the problem of fraud owill of lading,

Y\ilson, Carriage of Goods by Sep.158.

159 Todd, Principles of the Carriage of Goods by Spa&246 and/ilson, Carriage of Goods by Sea
P.159.

160 pid.

8IRouhshi Low Replacing the Papesill of lading with an Electronidill of lading: Problems and
Possible Solutiosy p165-166.

162 Todd, Principlesof the Carriage of Goods by Sea 246.

163 1bid.

%4David A. Bury, ,Electronic Bills of Lading: A NeveEnding StoryesTulane Maritime Law Journal
2016, Vol.41, PP. 19238, at l209.[ Here in after, Buryklectronic Bills of Lading: A NeveEnding
Stony
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still an electronic solution is the best alternatives by taking high level security

protection.Consequentlythe concept of electronizll of lading is developed.

24. Electronic Bill of L ading

2.4.1. Dematerialization process dBill of L ading

The advent of technology in the telecommunications sector brought different and
faster ways of conducting business transactions at the national and international
level. Today, it is normal to see that pers around the corner of the globe can
conduct any business transaction in electronic form without having physical contact
and withoutsending and receiving paper documeft#\n dectronic document is

an electronic dataontaining information which isavel in an electronic form oin

a form of electronic messages sent from one person to anoth&t’ étexe, the
original electronic document is the electronic data or message itself and not a print
out of the information it contain$® As transport documentare one of the most
important documents that are used in the international commercial transaction, the
business community employed electronic means of communicating those

documents

Generally, thedematerializatiorof electronictransport documergan beachieved
throughdifferent methods$®° First of all,after issuing théraditional paper document
the parties may agree and depts# documentvith a third party electronic service
provider.Here, the electronic service provider conductsatiministrationof the
paper documenand the trading process of that document will be conduayed
electronic messages and electronic communicate@isetween the shipper, the
consigneethe endorsee, the carrier atfte service provider himseélf® Such types

of dematealization areadvantageous by the fact thhe law applicable to paper
transportdocument is fully aplicable!’! However, such dematerialization process

8%Rouhshi Low, Replacing the Paytill of lading with an ElectronidBill of lading: Problems and
Possible Solutiong. 166.

167 bid.

8%Raphael BrunnerElectronic Transport Documents and Shipping Practice Not Yet a Married
Couple Zurich University, Zurich, 2007. [Unpublishedyailable atthe university electronic
Repository, p.20. [Here in after,Brunner,Electronic Transport Documents and Shipping Practice
Not Yet a Married Couple

169 Brunner Electronic Transport Documents aBthipping Practice Not Yet a Married Couge21.
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is not suitable for all transport documents. This may be important for transport
documents in which # original transport documentare not required for
presentation before the carrier. For transport document like bitkeailading, such
dematerialization process is not helpful.

The second dematerialization optiontassubstitute e paper transpodocument
and the wholeprocedures by electronic messagdswever, still this system is
depending on thehird-party registry system.The third party provides the
contractual basis and administer the electronic registry sys$terhe third option
is a complete dematerialization of transport documaatsng all functions of a
traditional paper transport documesithout the involvement of any third paytt’®
The first two are commonly called registry system whereas the third ogferised

to asthetoken system.
2.4.2. Definition of ElectronicBill of L ading

Definition of an electronic document was foeusof scholarlywritings for the past
three decade€¥* Electronicbill of lading as electronic document is defined by
different writings from the very inception of the concept up to todaterally
electronichill of lading can be defined as electronic counterpart of pépeof

lading For the purpose of this researdétes look the following twadefinitions
Richard Aikens and et al. defined electrobiit of lading as€aseries of electronic
messages, in a form similar to emails, containing information or instructions relevant
to the goods concerned and their carriage and delivery, of the same type &sen a p
bill ., 1"°As per this definition electronidill of lading is series of electronic messages
havinganequivalent function with papdiill of lading as evidence o contract of

carriageyeceipt and document of title.

We cannot findadirect definition @ electronichill of lading under the international

convention governingarriage by sea. However, The United Nations Convention on

2Brunner Electronic Transport Documents and Shipping Practice Not Yet a Married Cauple,

3 pid.

174Vladimir Savkovit, ,Towards Broader Use of Electronic Bills of Lading in Inteomafi Transport

of Goods: United Nations Convention on Contracts for the International Carriage of Goods Wholly
or Partly by Sea (2009) A New Incentive or an Obstacle3EE Law Journal2014, Vol. 1 No. 1,

pp. 8595. P.86. [Here in afteryladimir Savkovi.., *Towards Broader Use of Electronic Bills of
Lading in International Transport of Godds

5 Richard Aikenset al,Bill of lading, p. 53, para. 118.
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Contracts for the International Carriage of Goods Wholly or Partly by Sea electronic
transport records defines electroniansport recordAs electronic transport record
includes all electronic transport documents to be utilized by the marine community,
the definition given for electronic transport record is inclusive of electtahiof

lading Accordingly, electronitrangort record is defined as;

information in one or more messages issued by electronic communication under a
contract of carriage by a carrier, including information logically associated with the
electronic transport record by attachments or otherwise lingetthe electronic
transport record contemporaneously with or subsequent to its issue by the carrier, so
as to become part of thesetronic transport record, thi@lvidences the carrieres or

a performing partyes receipt of goods under a contract of gardad...contains a
contract of carriagé’®

However, this definition is limitedo only thetwo functionsof bill of lading as
evidence of receipdf goodsand contract of carriage. The convention has divided
electronic transferable records as negotiatalesport records and naransferable
recordsNegotiable electronic transport records (electronic negotialblef lading

is also recognized and defined as €an electronic transport record [t]hat indicates, by
wording such as to order, or negotiableotirer appropriate wording recognized as
having the same effect by the law applicable to the record, that the goods have been
consigned to the order of the shipper or to the order of the consignee., (Internal
guotation omitted)Thus, electronidill of ladingis electronic transport cerd that

can be in negotiabler non-negotiableform and which can perform the function of

the traditionabill of lading.

16 The Rotterdam Rules, Article 1(18).
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2.5. Introduction of Electronic Bill of Lading in Ethiopia

Under this part, the researctadressed the issue related with whether there is an
actual need for Ethiopia to introduce an electronic bill of lading or not. In doing so,
the researcher used both an interview and documents an8iaistically seen,
apart from examination and anakysf documentary data and reports, the researcher
had interviewed around 9 organizations from government and business
communities To list them, personnel fromEthiopian Shipping and Logistics
Services Enterprise, Ethiopian Maritime Affairs Authority, iBfha Customs and
Revenue Athority, Ethiopia $gle Window Development Project Office,
Commercial Bank of Ethiopia, Ethiopian Petroleum Supply Entergfisaghters
International (PABOMI), Solomon Zewdu International Shipping and Freight
Forwarders Agenand MACCFA Fright Logistis. The interview collected from
thoseresponeénts and datare examined and analyzed in order to appreciate whether
there istheactual need for the introduction of electrohiit of lading in Ethiopia or

not.

2.51. Transport Documents Used in Ethiopia Foreign Trade
Regime

Principally, foreign trade, import and expoiftgoodsto and from Ethiopiaan be
conductedhroughthe involvementof major modes oftransportatiorsystemsuch
asmarine, rail, air or road transportatidm do s@the respective transport document
of every transportation method can émployed. The researcher irdendedto
identify two interrelatedissues The first one is to identify as tahich marine
transport documentshl of lading, sea wapill, electronichill of lading or other$
are employed under marine and multimodal transport systEme second one is
about the nature of the transport documantler usage (negotiabler non

negotiablg and the reason for their choice.

To that endfive relevant government and businesgitiesare interviewed and their
response is provided as follows. One of the respondents from the bueitigss

stated that théype of maine transport document that thage usings different in
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case of export anonport!’’ In case of importation, almost all case, they use
paperbill of lading as the Ethiopia law does not allow to use other transport
documents including sea wall. However, in case of exportatiaumless payment

is made in doumentary credit, &y often usesea wapill. He also told me that
sometimegrom those countries which dmt know what is requirednaler Ethiopia
law; mostly fromthe United Sates of America, sea wayl or telex relase may be
issued and sent to thefior clearing purposé’® However, according to him, in case
whensuch types of cases happened vthayy commonlydo is either to request an
original bill of lading from the shipper or to issue an origir@all of lading by
themselves as an ageafter surrenderinghe sea walill.1’°The other respondent
from the Ethiopian Shipping and Logistics Services Enterprise stated that the
enterprise emplaytwo types of transport document depending on the mdde o
transport employe#®According to him, in case of multimodal transport system
combined/thorouglbill of lading is used; whereas in case of unimodal transport
system,normal bill of lading is in use.Besides,he also stated thah terms of
negotiability depending on the ordef the shipper both negotiable and non
negotiablebill of lading are in usageéhoughnegotiablebill of lading is the most
widely used oneHe alsoinformed theresearcher thato far there is no practice of
electronichill of lading. Theremainingthreerespondents alsprovided that; what

is practically in use is only papdiill of lading and multimodal transport

document8?!

Coming to the nature dfill of lading they employed and the reason behind their
choice, all of the respondents told me that, inegotiablebill of lading and

negotiable multimodal transport documé which is practically in use.They

"nterview with Mr. Nigussie Wabella, Senior Shipping Officer at MACCFA Logistits,the
Transport Documents used in Ethiopfepril 30, 2018.

nterview with Mr. Nigussie Wabella, Senior Shipping Officer at MACCFA Logistics, on the
Transport Documents udén Ethiopia, April 30, 2018

9bid.

®nterview with, Mr. Yared Biferaw, Legal, Insurance and Claims Department Director at
Ethiopian Shipping and Logistics Services Enterpioaghe Transport Documents used in Ethigpia
May 7, 2018.

Bl nterview withMr. Samson Hailu, Operation Manager of Solo International Shipping and Freight
Forwarding Agenton thetypes of transport document used in EthioMay 3,2018, Interview with
Yordanos Serkebirhan, officer, Freighters International (PABOMN,the typesof transport
document used in Ethiopiay 4, 2018 andnterview with Mr. Asaminew Feleke, Senior Banking,
Insurance and Clearance Expert at Ethiopian Petroleum Supply Entevpribetype of Transport
documents usedipril 30, 2018.
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elaborated the reason behind its negotiability as follows. According to them,
negotiablebill of lading is mainly employed by the fact that commercial and legal
factors necessitatedoing so. To start with the commercial factor, in Ethepi
especially in case of import transact®it is almostamust to have the involvement

of banks. As a result, when banare there, the transaction is going to be made
through documentary credit system; which among others require the negotiability of

the transport document to be used.

Besidesthey also stated thahder theethiopia custoralaw unless there is guaranty
form abank oraninsurance company, it is not allowed to relethsscago froma
port bythe copy documentdMoreover,the Ethiopia maritime law also bies the
carrier to releaseargaes after having the originabill only.*®2 Thus, due tdhese
factors, it is negotiablebill of lading or multimodal transport documetitat can
addressall the above commercial and legal necessifidgese responses of the
participants of the study show th#te marine transport document which is
practically under usage isegotiabléhill of lading.

2.52. Factors that Necessitiesl ntroduction of Electronic Bill of
Lading in Ethiopia

2.5.2.1. Late Arrival of Paper Bill of L ading Which Results in
UnnecessaryCost Due toDelay of Cargo Clearance

It is no doubt that thstatus of logistics and transport seagsathe major determining
factor for having proper performance in the international commercial transaction.
Unless a given state has built efficient logistics and transportation system, it would
be very difficult tobe competitive enough at the arena of international trade and even
it is one of the very important worried investors to invest or not to invastthat

state. The status of Ethiopia in this regard is not good.

The World BankGroup annually come up witlireport on the logistics performance
of statesAccording to th2016World Bank report; Ethiopiaes ranking is 126t
of 160 countries surveye® The World Bankes LPI analyzes countries in six

B\varitime code bthe Empire of Ethiopia, Article 187(3).

183 ¢l ogistics performance Index,, available at <
https://logisticsmgepsupv.wordpress.com/2017/04/20/logipgcrmanceindex/>, [last accessed
March 22,2018].
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components: these are the efficiency of customs and boateageament clearance,

the quality of trade and transport infrastructure, ease of arranging competitively
priced shipments, competence and quality of logistics services, ability to track and
trace consignments and frequency with which shipments reach ceesigithin
scheduled or expected delivery tint&sAccordingly, Ethiopia ranke#0, 133, 102,

117, 133 and 149 respectivéffy. This tells us that Ethiopiass performance the
frequency with which shipments reach consignees within scheduled or expected
delivery times is the worst of all yet the very important logistic performance

indicator.

Secondly, according to the 2013 OECD trade itatibn indicator report,
€Ethiopiass performance for the harmonization and simplification of documents,
automation ad streamlining of procedures is below the averages ofSahlran
African and lower income countrig&®® The above two reports tell us that there is
chronic trade facilitation problem which can be attributed either due to backward
infrastructure or poor dmmentationprocess which ranges fromank permit
process to goods lease process. Though there is improgatmin terms of
infrastructure,still the problem is prevalent as the second problem is not yet

addressed.

As perEthiopian Reveness and Customs Alority baseline grvey for time release,
the average time fdrank permit procesandport clearance process to handover to
the importer by clearing agents/forwarders including transport from Djibouti to
Addis Ababa on average was found ta38eand33 days respectively®” The same
study also shows that tigeods tansit time from three ports particularly froindia,
China and Dubai ports on average waty 12 days:® Moreover as per the report
the average Ethiopian goods port dwell time at poBRjddfouti is 31 days; which is
the average of 30 days for unimodal transport thinofneight forwarders, 54 days

184 €l ogistics performance Index,, available at <
https://logisticsmgepsupv.wordpress.com/2017/04/20/logipgcmanceindex/>, [last accessed
March 22,2018].

185 bid.

186 €OECD Trade Facilitation IndicaterSthiopia,, at <

http://www.oecd.org/tad/facilitation/Ethiopia_ OEE€DadeFacilitatiorrindicators, [Last

accessed, December 28, 2017].

87Ethiopian Revenues and Customs Authority (ERCA) Baseline Survey for Time Release Study
(TRS) Final Report, p. 52.
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for unimodal through the Ethiopian Shipping and Logistics Services Enterprise and
10 days for the mtimodal transportation of good® Furthermae, as per the
2016/17 Ethiopian Shipping and Logisti8ervicesEnterprise Annual Reporthe
average Ethiopian goods port dwell time at port of Djiboutis 33 days for

unimodal cargoes and 9.5 days for multimodal carg¥es.

Participants of this study ported that thdasic probleratheyencountered wite
they were using papebill of lading. All of the respondents including both
government institution and the private business communities stateth thradst
cases cargoes arriyat port of Djibouti befordill of lading reaches to the hand of
importers or freight forwarder$® Consequentlyby thefact that original papiuill

of ladingis required fomaking delivery, custom clearanaed bank permit process,

cargoes may not beearedon time.

According to the statement of the respondéetsause of the reasoargoes are not
cleared on timethe overall player of the transaction will suff@sts'® First, the
importer incurs unnecessary and additional cokéesdemurrage andatge cets,

which would not be there had the documents been in the hand of the importer while
or before the cargo arrived at Djibouti pbtt.Besides because of the competitive
nature of the market; the price of a given product which has to be at thetmark
before a month may not haasimilar price after a montfhus, the importer suffers

to unexpected antharketorientedprice competitiveness which cannot be averted
otherwise!® Second, unless the importer gets bankrupt because of market
competition;it is consumers who finally suffer from an increase on the price of the

goods importedhrough transfer of price tthem,which would in effect has an

8%thiopian Reenues and Customs Authority (ERCA) Baseline Survey for TimeaRelStudy
(TRS) Final Report, p.53.
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Blinterview withTemesgen Yihunie: Director of Logistics Coordination emmhitoring Department

of the Ethioan Maritime Affairs Authority,on the reason behind lateness of cargo clearance
May 7,2018, Interviewvith Mr. Nigussie Wabella, Senior Shipping Officer at MACCFA Logistics,
on thereason behind lateness of cargo attence, April 30, 2018, Interview with, Mr. Yared
Shiferaw, Legal, Insurance and Claims Department Director at Ethiopian Shipping and Logistics
Services Enterprisendhe reasons behind lateness of cargo clearamday 7, 2018, Interview with

Mr. SamsorHailu, Operation Manager of Solo International Shipping and Freight Forwarding Agent,
on theon the practical challenges of paper bill of ladifgay 3,2018 May 4, 2018 |nterview with

Mr. Asaminew Feleke, Senior Banking, Insurance and Clearance Expéttiapian Petroleum
Supply Enterprisepnthe practical challenges of using paper bill of ladiAgril 30, 2018.
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adverse impact on the gross national economy of the country as there would be an
increase of consumptiarost!®® According to the statement of the respondemis
analysis of documentshe reasons for such late arrival lofl of lading can be
attributedto either of the followingeasons

A. The Actual Foreign Trade Flow of Ethiopia and Nature oflmported Cargoes

As pea the 2014/15,2015/6 and 2016/17 mwaual Report of National Bank of
Ethiopia the major sources dthiopiassimport merchande is fromAsia which
accountsaround 65percent of the total import€® In terms of states80% of the
import merchandie originatesfrom China, India, Kuwait, Saudi Arabiaand the
United Arab Emirate$®’ Similarly, though there ia difference in terms of share
Ethiopiaes majority of export merchasdiis destined t@sia which accountor
37.7 d the total export$?® In terms of the statesearly 67% of the Asian share is
destined taChina, Saudi ArabidJnited Arab Emirats Israel,India, Pakistanand
Yemen.Generally, thenajority of Ethiopia foreign tradéow is towardstheMiddle
East and Southdst AsiarcountriesSo,what? as discussed under the section of this
chapter which deals abotlte problem of papebill of lading, one of the principal
reasorfor theearly arrival ofbill of lading is related to the where about of the port
of loading of cargoe¥” If the distance between the port of loading and the port of
discharge is too short, it is obvious that the cargoesaoare before the original
paperbill of lading. Consequentlythe actual foreign trade flow of a given state
determines the latenessatherwise othe marinebill of lading and other transport

documents.

As stated above the average tratsie from ports of Dubai, Indiand China is 12
days. Henceunless thedocumentsare there at the hand of theforwarders or
importers before 12 days, it is obvious that the cargo cannot be clearetidmort.

One of the respondents of this research stated that the principal reasbe for

99bid.

19\ ationalBank of EthiopiaAnnual Reporfor the year 20145, Domestic Economic Analysand
Publication Directorate of National Bank of Ethiopia, 2015, p8XINational Bank of Ethiopia,
Annual Report foithe year 20146, Domestic Economic Analysis and Publication Directorate of
National Bank of Ethiopia2016 p. 74-85 andNational Bak of Ethiopia, Annual Report fahe year
201617, Domestic Economic Analysis and Publication Directorate of National Bank of Ethiopia,
2017, p. 4664.
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lateness obill of lading in their transaction is the fact thatound & % of the bulk
cargoes imported is from Kuwaf? According to him, he transit time from Kuwait

to the port of Djibouti is too short which may take only 2 or 3 days. Nevertheless,
the document even may not be sent from the shipper while thehgsoarried at
Djibouti port as it takes more time than the transit tff#ven dry cargoewhich

are imported byethiopian Petroleum Supply Enterprigee originatedeitherfrom
themiddle east oBouth East Asian which the transit time is still short and in effect
the cargoes arrive before the document reached the hand oténgrise?%?

Comingto the nature of cargoes, the data obtained from the Ethiopian Maritime
Affairs Authority tell usthatmost of the argoes imported to Ethiopia for the past
six years ardulk cargoesdry bulk andianker bulk) ad generatargoes which are

not containerized®® As can be witnessed from the tatlelow nearly2/3 of the

whole Cargoes imported to Ethiopia is bulk cargaesreon-containerizedyeneral

cargoes.

Sr. [tem 2017 2016 2015 2014 2013 2012 | Rema
1Grain 1,120,285  2,611,3051,910,4641,910,(32819,94418414,094.31
JFuel (0il & gas) 3,900)000 3,378,495.00,138,6932,906/87475,056.02,300,000
JFertilizer 917,121 844,934691,03p.60858,6973,56p.0971301(765
4Coal 974,942 717,13p.69 500,400 500,40®10,00p.00 47 451
FSugar 163,194 197 94p.48 300,400 280,40036,83p.00 277 150
§Container Multimodal 2,422824  2,383,[196805,5 212567,7(8.3%95’ 9&’030’6 7.00
1Container Unimodal 845,952 913,373,022,7 111817,5(8.14970’ 3%,017,7 4.00
§Other general Carg 1,831,276 2,773,608.53,964,0702,530,(13867,010.52,379 338

Total 12.175,793.7513,820 1532,332[5571,271/81848,34494888,396.08

Source: Taken from the Ethiopia Maritime Affairs Authority Report on Import

Performance

In Ethiopig bulk cargoes are imported through unimodal system maslyt is

difficult to containerize them, big blow.sAstated before the Ethiopian goods port

20nterview with Mr. Asammew Feleke,Senior Banking, Insurance and Clearance Expert at
Ethiopian PetroleunSupply Enterprisepn the reason for the LatenessBifl of lading, April 30,

2018.

209 pid.
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203Dry bulk cargoes include grain, fertilizer, sugar, coal whereas liquid cargo, tanker cargoes consist
of oil and gas imported to Ethiopia and general cargoes are those cargoes which have different
features but can be shipped together like factory machitmacgors and transformers.
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dwelling time atthe port of Djiboutiis highest in case dhe unimodal system than

the multimodal. Besides, as discussed above Bulk cargoes by their nature are
vulnerable for repeated negotiation during traresita resultthere is no choice to

use other types of transport document like seallaatherit is only negotiabléill

of ladingthat fulfills this characteristiof bulk cargoes. However, in Ethiopias

stated above the port dwelling time for bulkgmzes is above a month by the fact the
paperbill of lading becomes lateTherefore, there should be means which can
accommodate its nature with the existing problem; for this research&uld be

true only by using digitalize negotialddél of lading.

Therefore, as the foreign trade flow of Ethiosirom and to middle east and south
east Asia countries in which the cargo transit time is too short and the nature of
cargoes imported to Ethiopia are mainly bulk and containerizedjenerakargoes
which cannot be done thugh multimodal systemit is necessary to introduce
electronichill of lading in order to alleviate the costs incurred due to late arrival of
traditional papebill of lading.

B. The Nature of Ethiopia€s Foreign Trade Payment System

Globally, payment in international trade can be made in four major Wayse

First method of payment is advance payment; it is a mode of payment in which the
buyer obliged to pay before the transfer of ownership tothnoughtelegraphic
transfer or creiticard systen®It is amomy the fastest method of paymerawever,
unless there is trubetweerthe buyer and seller through prior relationship, it is very
risky for the buyer and not even advisal&@his types of payment in most
jurisdictions isnot from the official foreign exchange market ardere is also a
quantity cap®’

The second mode of paymesta documentarycollection. It is one of the most

important methoslof payment in the international trade in which payment is to be

204Andres GrathThe Hand Book of International Trade and Finanthe Complete Guide to Risk
Management, International Payments and Currency Management, Bonds and Guarantees, Credit
Insurance and Trade Finan@ed., Kogan PagLimited, London, United Kingdon2008, p.30. |

Here in afterAndres GrathThe Hand Book of International Trade and Finajnce

209d. p.35.

208y/elly, Hellen M., Brain MacGregorAgricultural Transportation HandbogRSted., United States
Department of Ariculture, 2004., p. 40. [Here in aftaelly et al., Agricultural Transportation
Handbook.
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made through the detes and buyeres banks support by forwarding documents to
the buyer against paymeiit Here, the exporter after making shipment gives the
documents to his bank and the sellerss bank will foilzem to théouyerssbank?°°

After that the collecting bank releases the documents to the buyer if and only if
payment for the goods are made hg buyer. Then after, the buyebank will
transmit the money to the sellerss bank for payment to the latétbdader this
mode ofpaymentpill of lading serves as security for thBuyeresbankto makethe
payment. Therefore, the buyeannottake delivery of goodantil hegets thebill of
ladingwhich is under control of the bank adocumentary collection. The third and
most widely used mode paiyment is documentary credit (Letter of Credit). Lette
of credit is the most secureethod of payment undertarnational trade and it is

advisabldf the buyer andeller are unfamiliar each oth@t.

Letter of credit is @ommitment by a bank on behalf of the buggemake payment

for the seller through the later bank up on fulfillment of certain conditions which are
mostly related to presentation acdnfirmationof document$?? In this casethe
buyeres bank will releaséé documents after payent has been made by the buyer
Among the documents, negotialbi# of lading is used as a security to the bdnk
guarantyinghe bankfor the obligation it has undertaken on behalf of the béifer.
However, under this mode of payntgissuance and amendments of documents can
take timeand it will have an impact on the clearing and delivery of cargbes.
fourth type of mode ofpaymentis payment orconsignment basisinder this mode

of paymentpayment ismadeonly after the carges sold or transferred to another
buyer or wholesaler not while it is under the hand of the importer or broker. It is

mostly used in case of perishable proddtis.

Generally, the most widelyused modes of payment are payment through
documentary credit and documentary collectlardoing so, for the banks, it is must

208Andres GrathThe Hand Book of International Trade and Finanm42.

2094, p.44.

210bid.

2Dpotsey Nelson Monday, Dr. Maindson Kweku Benn & Dr. Dawidkah ,Perspective on
International Trade and Payment Systebama International Journal of Researcheg216,Vol 1,
Issue 62016, Pp21-31, at p. 28. [ Herein afteNelson Mondayet al,Perspective on International
Trade and Payment System

212Nelson Mondayet al,Perspective on International Trade and Payment Sys{g@an.

213 Andres GrathThe Hand Book of International Trade and Finanze49.
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to use negotiablebill of lading as security for effecting paymernhrough
documentary credit and documentary collectibime unique nater ofbill of lading
asadocument of title has a paramount imjpace for financing imporexport trade.

The challenge is that financing of trade through documentary credit and
documentation process increases the number of days for processing takeover of
cargoes from ports. So, there should be a solwtioich cansubstitute the role of
paperbill of lading asa documenbf title and which avoids problems relatedhe

late arrival of cargoes. The practical solution as discussed before is digitaliZation o

electronichill of lading.

Coming to the case of Ethiop@ayment foimport can be madeither throughetter

of credit, cash againdbcumentgdocumentary collection) and advance paymiént.
Besides, payment for export can be made either on baseterf of credit, cash
againstdocumeni{documentaryollection), advance payment and consignnéhit.
However,The Ethiopian foreign exchange law pateestriction on the amount of
transaction to be processed on the basis of advance payment. The amwmeint to
permitted for advance payment shall not exceed USD %130bis shows that
payment for all imports whichvorth more thanUSD 5,000is required to be
processe@nd pad either through documentargredit or cash against document in
which bill of ladingis one of the documents used to effect paymémactically, as
statedby Mr. Yared shiferawl.egal, Insurance and Claims Department Director at
Ethiopian Shipping andlogistics Services Enterpristhe reason behind the most
prevalent usage dill of ladingis related to the requirement of the Ethiopia payment
system law.He stated tha€almost 98% of imporexport transaction has to be
conducted through documentary credit system; it is must to issue negbiilabie
lading,, 2*® According to himthe possibility to use other naregotiable transport

documents like sea wail is too minimal*®

215 Directive to Transfer NBEes Fdgm Exchange Functions to Commercial Banks, National Bank
of Ethiopia, Directive No. FXD/07/1998, 31 August 19@8ticle 5(1), (3) and (4). [ Here in after,
Directive to Transfer NBEes Foreign Exchange Functions to Commercial Banks

2161d., Article 6(1).

2171d., Article 5(4).

218 Interview with Mr. Yared Shiferaw, Legdhsurance and Claims Department Director at
Ethiopian Shipping ahLogistics Services Enterprisan the Reason Behind the Most Prevalent
Usage oBill of lading, May 7, 2018.
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Moreover, Mr. Anteneh Girma also stated that though it is not quantified most of the
import trade payments processed by Commercial Bariklobpia is madeither
throughletter of credit or cash against docum&ftTo conclude, the role ddill of
ladingin documentary credit payment system has calaedrrival of thevill than

the cargo. As a resultill of lading has to be digitalized in order to avoid setback

on the cargo clearance and logistics performance of Ethiopia; but only without losing

its function asadocument of title.

2.5.22. Loss Error and High Costfor Amendment of Paper Bill of
Lading

Paperbill of lading as a documertty its nature is vulnerable for beimgistaken,
lost, stolen or destroyed@ihe dscrepancy mapappen on the particulars obal of
lading mostly on thedescription of goodsThe discrepancy may be known at
different stagef the documentary transactidor instance the sellenayknow the
existence ofliscrepancy of description of goosgtated orbill of lading once afer
thebill has been released by the caraeit may be known later on after the original
bill of lading is submitted to thehipperedank or maybe after th®ll reaches at the
hand of the buyet?!

For the first scenario of discrepancy, thg custom of mercantilghe error can be
amended bygubmitting all originaldor thefreight forwarder athe port of loading

who issuedhe bill of ladinginstead of the carrieé? In case of the later scenasio
amendment ahedescription of goodsan banadeonly after the buyer has received

the discrepantill form his bankThe buyer after receiving thell will approach the
carrierss representative and by permission of the carrier or his representative from
the port of loadinggorrection will bemade??® This amendment process will take
time and this in effect increase the dwelling time of cargbeke poriof delivery

whichin turnincreass cost of the shipment.

20nterview with Mr. Anteneh GirmaManager of Trade Service Central Processing Unit at
Commercial Bank of Ethiopjaon the Reason Behind the Most Prevalent Usadgilbbf lading,
May 4, 2018.

22ipjay Phthak,Export Import Managements ed., Educreation Rilishing, India, p. 95. [ Herein
after,Ajay Phthak Export Import Managemeht

222bid.

223d., p. 96
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Bill of lading may ako be stolen, destroyed or lost while it is at bank, courier transit
or even before it is submitted to the b&/KThis cannot be avoidewbtwithstanding
thatthe parties gava due care on preservation of ithe problem is without having
original bill of lading, it is not possible to make delivery of goods at the discharge
port. What could be the solution? The answgeobvious it haso be substituted or
replaced.Through mecantile custom, a lost, destroyed or stdbdhof lading can

be substituted by another original sebdf of lading with the fulfillment of certain
conditionsparticularly the shipper will be obliged to give indemnity bond which
relieves the carrierrém being liable if the losbill of lading is found and
surrendered?"The shipper or his representative after approaching the carrier request
for issuance of set of originabill of lading instead of lost originaill of lading.?2

This process of substition will take additional time and it increases the time that
actually takes for the bankingrocess andverall clearance process sinttee

shipmenidoes not wait at the transit while tlost bill is substituted

Regarding the case Ethiopia, all of the respondents who participated in this study
reported that loss or mistake on the particulansilbbf lading is a usual challenge
they encounteredMr. Samson HailuOperation Minager of Solmon Zewudu
International Shipping and Frdig Forwarding Agent stated thatproduct
specification or othecontentsof bill of lading may miss match with the sales
contract and alsib is normalto find unrelated contents from th#l of lading.??’ He

described the problem as follows,

The problem binconsistency ith the goods description leadsamendment of that
particular Bill of lading; another bigupset!Amendment djill lading cause for the

restarting of the document transaction process again which in effect increases the

dwelling time andcosts going to be incurred by theporter.??® [emphasis
added]€.

Another respondent froflACCFA Fright Logisticsstated thabill of lading may
be lost either at custom or while it istime hand of the shipper, freight forwarders
or consigneein such caseghereare no other means rather than requesting for

224pjay Phthak Export Import Managemenp. 94.

229hid.

226 |bid.

2Nnterview withMr. Samson Hailu, Operation Manager of Solo International Shipping aighEre
Forwarding Agenton the Practical Challenge of PapBill of lading, May 3,2018.
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issuance; which in effect takes additional weeks to have it &¢fdim addition an
official from theEthiopian Shipping and Logistics Services Entegdsclosed that
some of their cusimer request the enterprise to release the cargo by alleging that
the originalbill of lading is either destroyed or 108 Moreover, the official from

the commercal bank of Ethiopia stated th@BE as importers bank witnesstx

loss ofbill of lading while facilitating documentary credit process.

The above assessment shows that loss and discrepdnityobfading areactually

happening here in Ethiopia likewise what is goingroanothemworld.
2.5.2.3.Ethiopia€s WInerability for Documentary Fraud

As stated under the previous p&ill of lading is one of the most important
documend in documentary credit system as it gives both title in the goodsland
rights to suaunder the contract of carriage to thansferee. Becaasof its role in
facilitation of international tradefraudsters are eager to get benefit through
manipulation of it. Fraud ohill of lading can be made in different wayBhe first
scenarias the casen which noshipment of goodis made These typesfdraudcan

be made bysing imaginarynames for the carrier and stbpt the carrying vessel

named in théoill may not even exigt?

The problem beconseworse by the fact thathe banker willverify only the
authentication othe document presented, nbetactual existemcof cargo. The
second scenariof fraud onbill of lading can be committedby shipping lesser
quantityof goods than actually contract&d Moreover, lil of lading can be forged
by creatinga fake sebf bills of Lading that looks sufficiently genuine against which

they seek to take delivery of the cargo in advance of the gemuiperter or

229nterview with Mr. Nigussie Wabellla, Senishipping officer at MACCFA Fright Logistic®n
the Practical Challenge of Pap&ill of lading, April 30,2018.

20nterview with Mr. Melaku MekonnerManager of Legal Service Division at Ethiopian Shipping
and Logistics Services Enterprism the Practical Challenge of PapBill of lading, May 7,2018.
2nterview with Mr. Anteneh GirmaManager of Trade Service @teal Processing Unit at
Commercial Bank of Ethiopj@n the Practical Challenge of PapBill of lading, May 4,2018
2325upra p.24, Chapter Two, section 2.3, sub section 2.3.2.3.

233 gusmitha PMallaya Documentary Credit Law: An Indian PerspectifaD Dissertation, School
of Legal Studies Cochin University of Science and Technology, 2007, [unpublished available at the
University Repository], p. 140. [ Herein aft@&usmitha P MallayaDocumentary Credit Law: An
Indian Perspectivie

234d., p.141.
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receiver’® This type of frauds mostly conducted wit the help of insiders who has
knowledgeabout the detail of that pgacular bill of lading. The fourth scenario in
which bill of lading can be forge is throughehnsertion of a false date of pment

in thebill of lading by the shipper or his agent to shdwat the shipment has been
made in timebut not actuallyTheproblem is getting worse and worse with the help
of technology as fraudsters manipulate the evil sidechnological instruments t

make fraud on the paper.

Studies show that developing countries are the main target of documentary
fraudster<3® In thosecountriesbuyers and other concerned parties who involved in
the processof the international business transaction lacks the required skill and
knowledge to detect the forged one from the genuiteis as Ethiopia isa
developing country, it is presumed that she is under the target of fraudsters.
Respondents of this study were asked about the status of fralbdmoh of lading
in Ethiopia.Mr. Yared Shiferawl_egal, Insurance and Claims Department Director
at Ethiopian Shipping ad Logistics Services Enterprideelieves that vulnerability
of paperbill of lading for forgery is the major problem ofa paperbill which
necessitatethe introductionof anelectronicbill of lading in presentthiopia. He
also stated thanh recent times, forginghe bill of lading becomes the challengé o
the overall maritime industry. He stated the seriousness of the problem as follows.
As a shipping line, we have experienced a lot of real cases relating to fofgdhof
lading Same of the forgedills of lading can be easily identified at the early stage
without having any impact on the transaction. But, sometimes it may be even very
difficult to detect and differentiate forgddill of lading from thegenuine one As a
result, there are cases in whithe enterprise delivered cargaaminsta forgedbill of
ladingand in effecthe shipping enterprise as carrier and otlaetigs of the transaction

incurcoss. Today,everyoneat our enterprise isareful on the genuineness afigen
bill of lading and the enterprise always trigsown best to check the documétt.

235 €Cargo Frauds to Watch Out fohttps://www.maritimeexecutive.com/articleA£argeFrauds
to-WatchOutFor-201401-30#gs.bdKdlgAlast accessed on April 22,2018].

2%Ayad H. A. Al-Azzawi, The Crime of International Maritime Fraud: A Comparative Study
between Iragi and English LawhD DissertatioriThe School of Law, Faculty of Law and Financial
Studies University of Glasgow, 199Rinpublished available at the University Reposilopy24. [
Herein afterAl-Azzawi, The Crime of International Maritime Fraud: A Comparative Study between
Iragi and English Law Besides, thdnternational Maritime Bureauss analyses also shothat
doaumentary fraud aimed at buyers in developing countries mostly those from the Middle East and
Africa.

237 |nterview with Mr. Melaku Mekonnen, Manager of Legal Service Division at Ethiopian Shipping
and Logistics Services Enterprigs the Practical Challengef PaperBill of lading, May 7,2018
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For him, digitalization o€&lectronichill of ladingis very important to avoid such big
practical challenges afsing apaperbill of lading Mr. Melaku Mekonnerirom the
same department has also expadas to howEthiopian Shipping and Logistics
Service Enterprishbill of ladingis vulnerabldo forgery. He stated thatost traders

in Ethiopia knows that the main purposeadiill of ladingis its function of being
title deed. Knowing this, some ewilinded traders can forge the Ethiopian shipping
line bill of lading if they have knowledge about the fact thatlikof ladingis the
one which is issued by the agent of Ethiopiaping line at the port dbadingand

if they accessome of the details dfiat specifidill of lading.?*® He also added that
the technological development makeverythingeasy to print out forgedill of

ladingas it is originaf®®

A recent case which is pendibgfore the civil and criminal bench of Ethiopian and
Korean courts shows the gravity of the problém.importer wheename is Mr. X
has entered inta contract of sale with a South Korean car dealetHeipurchase
of 22 autombileswhich wotth around 7,000, 000 EthiopianrB?*° The Ehiopian
Shipping and Logistics Servicenkerprise through its agent has issuedilbof
ladingfor the South Korean car dealigthe port of loading there ino@th Korea?*!
However, another tradseated in Ethiopievho has not an actual contract witb@&h
Korean car dealer come up with a fordgitiof lading as if he is a genuine receiver
of the automobiles andkelivery has been mador him. Later onafter delivery has
been made for the fraudsteBputh Korean car dealer informethe Ethiopian

shipping line that ihas not yet serthe originalbill of ladingto Mr. x.

238 Interview with Mr. Melaku Mekonnen, Manager of Legal Service Division at Ethiopian Shipping
and Logistics Services Enterprise, on the Practical Challenge of Paper Bill of lading, May 7,2018

239 bid.

240 Interview with Mr. Melaku Mekonnen, Manager of Legal Service Division at Ethiopian Shipping and
Logistics Services Enterprisen the Practical Challenge of PapBill of lading, May 7,2018
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2.5.3. Technological Readiness of Ethiopia for Introduction of

Electronic Bill of Lading

It is known that an electronibill of lading canendurein practice just by using
certain technologyEven, the traditional papdill of lading is realized by the
technology of written word on papekccordingly, the technological readiness of a
given state is very important in order to haeapplication ofelectronicbill of
lading

Emanuel T Laryea; avell-known scholarsn the area of paperless international
trade,has identified te minimum tetinologicalthresholdthat needed to operate
paperless international tra#® According to him, the following minimum
technological requirement has to be met by the principal players of international
trade in order to hava paperless trad&? The frst minimum threshold is that
importersexporters and their agentsed tdhave€technologyhardware, software,

and otheraccessorieso install and maintain an electronic system at acceptable
internationalstandards?**Besides the system they havshould enable hem to
create, transmit,eceive, store, secure, and retgestructured electronic data and

able to beconnectednline.

Secondly, gvernment agencieare also required to haube technologywhich
suppors electronic systems, mainly the governmemisthave instakd electronic
clearancesystems which can connect withporters, exporters, freight forwarders,
brokers,andcarriers.Third, banks and other financial institutionged to havéhe
technology ofcommunication systemwhich can connecimportes, exporters and
other entitieseach other and to theternational business communifourth,there
must bebasic national ITinfrastructure a regulatory framework for information
technology. Te telecommunication network mustreéable and easily @aessible.
At the beginning of this millennium, most developing countviese regarded as
low-tech countries However, after the end of the first decade oft 2&ntury,

developing countries including least developing counsiesvs great improvement

2422Emmanuel T. LaryeaThe Technologial Challenges Facing Developi@puntries in théVlove
to Paperless Internationdtade, Bond Law Reviewolume 11, Issue 2,1999, p.280.
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evensomeof the developing countries hagene beyond the level of the former

high-techcountries.

Coming to the case of Ethiopidespite the fact that majority of Ethiopian peoples
are living in rural Ethiopia, technological penetration is HitthLetes look at
Ethiopiaes readiness light of the above parametei®o start with the readiness of
importers and exporters,i# true that most of théthiopianimporters and exporters

are presumed to have the capacity to use available products of the existing
technology. An anonymous respondent frofthiopia Single Window Project
believes that digitalization of international trade may nathalengedy the ability

and readiness gfrivate participant$*® He stated that both importers and exporters
have the capaty to integrate and buy any communication system when there is a

need to do so.

Coming to the readiness of government agentiesgovernment of Ethiopia has
enactednational ICT policy and -government strategiegccording tothe above
anonymos respndent from the Ethiopia Single Windowdiect, the government

is working for the achievement of electronic governnustivery of services two
phases since 20#%’ The same respondent from the Ethiopian Single window
Project stated that the governmeh&thiopia is working for the installation @in
electronic platform of international trade. Accordinghim, sofar, the project is
working to integrate 20 government agencies and o#mdties throughsingle
electronic windowsystem. The project hassala second phase and in the coming
phase, priorityill be givenfor digitalization of transport documeniEhe project is
working onthe development ofnabling technological environment. Besidas,
stated beforedhe government has also agreedptochase and install electronic
custons cleaance system technology with al8h Korea company.he action of
the governmenshowsus that, it will be readyin the coming yeardn terms of
technologywhich supporelectronic systems between the governnagetncies and

other stakeholders of internatiortiedde

245 |n recent times across the country especially the technology of mobile and internet is flourishing.
The report of sciewe and technology shows that there are aro68¢899,089 users of
telecommunication service.

2fnterview with Anonymous Respondent frofBthiopian Single window Projecton the
Technological readiness of Ethiopia for Introducing Electrdsiit of lading, May 04, 2018.
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Coming to the readiness @&thiopiass banksaccordingto Mr. Yared Shiferaw,
banks willnot bereluctant to employ such system as they are the pioneer in terms
of document and paymemstystemdigitalization in our country*®Unlike other
sectorsthe banking sector has gone a lot in delivering electronic ser/t&he
writer of this research believes that as far as taereecured system and workable
legal environment banks may not be reluctant toalsetronichill of lading. As a
result, the technological readssof Ethiopian banks may noécome a setback for
introduction of electronitill of lading.

Coming tothe readiness of Ethiopiassitional IT infrastructurand security of the
system, inEthiopia network connectivity is a big problem. There is no guaranty as
to the existence of internet system even after a click. Moreelegtricpowermess

and extededperiodsof powercuts are @ommon occurrence in our countAs per

Mr. EliasKiflemariam, an Expert of Ethiopian Cusins Clearance Project office of
ERCA, thebig challenge of introduction of any electronic transaction system is
problems related to th&rength of the central server of the country and problems
relating tostrengh and speed of internet servit®.This shows that technological
challenge related to internet service and reliability is one ofatirs that may

affectintroduction of electronibill of ladingin Ethiopia.

To conclude, as far as problems relating téiamal IT infrastructure and power
supply problem are alleviated, in terms of technology it is sound to argue that
Ethiopia is ready for the introduction of electrohitt of lading in the near future.

248 Interview with Mr. Yared Shiferaw,egal, Insurance and Claims Department Director at
Ethiopian Shipping and Logistics Services Enterpasethe challenges of electrorbdl of lading,
May 07, 2018.
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CHAPTER THREE: LEGAL ISSU ES OF ELECTRONIC
BILL OF LADIG AND ANALYSIS OF THE
ETHIOPIA N LEGAL ENVIRONMENT

3.1. Legal Issues of Electroni8ill of L ading

3.1.1. Introduction

Although there is a shift towards using other m&gotiable transport documents
than the traditionabill of lading because of the drawbacks of the latter, the
importance obill of lading still win out as a best marine transport document for the
sake of having the advantage of its negotiabffittdiowever, this glorified and
unique transport document can onlyrbeitalized if it can be made competitive in

this commercial world with other nemegotiable marine transport documents by
having both its unique feature of being negotiable and its recognition as a document
of title.2%2

Today the international businessmmmunity tends towards using this historical and
uniquemarinetransport document in the electronic format. However, the usage of
electronichill of lading is not as easy as the pajdt of lading as its application
face both technological and legal clealjes. As per one study conducted by United
Nations Conference on Trade and Development on identifying the obdtiaates
discourage the use ofeefronic transport documenits the legal uncertainty that
takes the upper hand even above the costs of smgttdan electronienvironment

and any associatedonfidentiality concern&Moreover, many legal scholars
agreed that technology was not the real and the major challenge rather it is the
orthodox belief of the legal community by sticking to the legah@ple that a
document of title can only be issued and transferred in paper fé¥matterms of

technology because of the innovation and flourishment of computer technology, the

2lFarhang JafariThe Concerns of the Shipping Industry Regarding the Application of Electronic
Bills of Lading in Practice Amid Technological Chanpel

2521d., p. 250.

253UNCTAD, The wuse of Transport Documents in international Trad@003,
(UNCTAD/SDTE/TLB/2003/3) para 79

254|prahim, Electronic Bills of Ladingmplications and Benefits for Maritinferansport in Senegal
p.2-3.
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international business community developed electroitliof lading which actually

outdoes all features of pagalls of lading?>® .

As a matter of fact, unlike sales contract, contract of carriage is subject to detail
regulation of law. Thus, national as well as the international legal instrarnane

a vital role in the reglation of the overall application of transport documents.
However, in case of electronic transport document especially electodhiof
lading there is uncertainty which challenges the application and validity of
electronic bill of lading.?*®Consequently parties to the international business
transaction would become suspicious of the application of electsdinod lading if

there is uncertainty as to the validity or effectiveness of an electsinod lading.

Knowing this,United Nation as well asational states come up with two possible
legislative approaches to enable the use of electronic transferable records generally
and electronidill of lading specifically. The first approach is to create puely
electronic€regime on electronibill of ladingwhich has no papdrased counterpart.
According to this approach, the empowering legislation shall have all the substantive
rules concerning the rights, obligations and characteristics of the €purely electronic,
electronicbill of lading.?>” This appoach is called substantive approach. So far, this
approach is employed by the RotterdRuleswhile defining electronic transport

records.

The second approach is called functional equivalence approach. According to this
approach, functional equivalenagles have to be set only for electronic functional
equivalents of papdrased requirement&®The second approach does not intend to
affect the substantive law relating to the papased electronibill of lading rather

it only addresses hurdles to the w$ehe electronic form that are there because of
papetbased form requirements stated under the existing®™&he functional

approach excludes those transferable records which only exist in the electronic

255W.H. van Boom, Certdn Legal Aspects of Electronic Bills ofdding, European Transport Law
,1997, Volume 32, No,Jp. 924, p.1. [Here in after, van Boor@ertain Legal Aspects ofl&tronic
Bills of Lading

258 brahim, Eletronic Bills of Lading:Implications and Benefits for Maritime Transport in Senggal
p.2-3.

257zyonimir fafranko, ,The Notion of Electronic Transferabled@rds, Intereulaweast2016,Vol.

[ll, No. 2,p. 14. [Here in afteiZvonimir tafranko, The NotionfdElectronic Transferable Recolds
2581d., p.79.

291d. p.14.
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environment or which could develop in future essitely as electronic record®,

The functional approach is currently accepted and employed by majority of states
which enacted electronic transaction laws. Besides, Model Laws, guidelines and
convention enacted by international institutions have alsowellothe second
approach with the exception of the Rotterdaales The first approach is no more

in use since the actual tendency and practice at the global level is towatdgiegp

the functional approacliegal isues regarding theegulation of electinic bill of

lading mainly revolve around addressingetfunctional equivalents gfaperbased
requirement; among others, it includes permanent accessibility to the information,
ability to preserve the original information, uniqueness, transferabilit{ityatn

identify the holder and the ability to authenticate the is€ier.
3.1.2. Writing(Document) and Signature Requirement

The substantive law regulating transport document may requirdithaf lading
should be made in a written document. The functional equivalent electronic transport
document should in such cases fulfil the legal requirement of writing or document
in order to make the record or the transaction valid and enforcéablthen we

come to he case obill of lading, by mercantile custom it has been used in the
international business transaction in the form of a written docutfiatbwever, we
cannot find an express stipulation either under The H&gley or the Hamburg
Rules about a requireant that abill of lading has to be in writing. Letes start with

the Hamburg Rules, it 45 thabill of ladingis a €document?®* Whether the term

documentncludes an electronically generated and maintaiméadf lading or not;

260 g pint IMDA-AGC Review of the ectroric Transactions Act (cap. 88): Review ofelit

UNCITRAL Model Law on Electronic Transferablee€ords, available at <
https://www.imda.gov.segffmedia/imda/files/inner/pcdg/consultations/condidtapaper/publie
consultatiorpaper--uncitratmodetlaw-on-etrs_10march2017.pdf?la=er», [last accessed

February 20, 2018].

261 Zvonimir fafranko,The Notion of Electronic Transferable recorgsz-9.

262 | uis E. Nova Electronic data interchange: Its Befits in Trade Activities for Developing
Countries MA thesis, World Maritime University 1999. [Unpublished, available at Digital
Repository of the World Maritime University], p.15. Here in aftaris E. Nova, Electronic data
interchange: Its Benefita iTrade Activities for Developing Countries

263 Krailerk Euarjaj International Carriage of Goods by Sea: Problems in Bills of Lading and Their
Impact in Australia and its Major Trading Partners in Asid..M Thesis, University of Tasmania,
1999. [ Unpubikhed, available at Digital Repository of University of Tasmania], p.187. [ Here in
afterKrailerk Euarjainternational Carriage of Goods by Sea: Problems in Bills of Lading and Their
Impact in Australia and its Major Trading Partners in Asi@ee alsol.uis E. NovaElectronic data
interchange: Its Benefits in Trade Activities for Developing Counfpids.

264The United Nations Convention on the Carriage ofdday Sea, 1978 (Hamburg Rules), Article
1(7). [Herein afterHamburg Rulels
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is not clear. Besidethe term writing is defined by having illustrative list. Therefore,
it is possible to argue that electrohiti of lading is recognized as document under

the Hamburg convention.

Coming toTheHague Visby Rules, there is no definition biil of lading. However,

The Hague Visby Rules do not expressly specify tlit af lading must be written

on paper rather it only specifies that the carrier has theadiggué® abill of lading

when requested by the consighAtfrWhat does to mean ligsué Is that o refer
writing and document? It is not cleared. As a result, state courts tried to interpret the
word likewriting, document issu@ different ways while the question of functional
equivalence raised. Some state courts interpreted it in an orthodox hesgas
others interpreted it by employing a purposive approach to have media neutral
application of those instrumer€. Therefore, the fact that there are such difficulties
while applying electronitill of lading, the law has to have a say for the funesio

equivalent application of electrondl of lading.

The other legal issue that needs a solution is the reliability and validity of an
electronic signature. Signature is mostly regarded as the very important requirement
for the authentication of evegocument used in business as well as government
activities?®9t is practically known that a document which holds rights and
obligation to be accepted in the court of law must be authenticated by the parties and
mostly it is done by having the signature of the paffiédn this regard Johnson
while appreciating the importance of signatstated that signature has four main

functions:-

(1) To identify a piece as having originated from a particular person, bearing in mind
that no two signatures are the same.

(2) To show the agreement of the person signing to the contents of the docungent be
signed.

265 International Convention for the Unification of Certain Rules of Law relating to Bills of Lading
("Hague Rules"), and Protocol of Signature,1924, Article 3(3). [ Here in after, Hague Visby Rules].
266 Brunner Electronic Transport Documents and Shippingd®iee Not Yet a Married Couple.25.

see alsoWillem H. Van Boom Certain Legal Aspects of Electronic Bills of Ladipg.1314 and
Rouhshi Low,Replacing the PapeBill of lading with an ElectronicBill of lading: Problems and
Possible Solutiog) p. 193.

264illem H. Van BoomCertain Legal Aspects of Electronic Bills of Ladipg.15.

268 bid.

269 Samantha Peglhe Development of tiill of lading: Its Future in the Maritime Industryp. 235
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(3) To show that the person signing realizes that the document is formal and that he
intends to be bound by it.

(4) To show that the document is an origifTal.

This shows that how much signature is the most important legal requirement for the
admission and validity of a given document. International business transactions
require the transfer of documents with the shipment as proof of the quantity and
quality of the shipment and hence, authentication is given priority. It is seldom to
find laws d a bill of lading which provided signature requirement as validity
requirement forbill of lading.?’* However, by mercantile customary usage the
requirement of signature is required as validity requiremertttifasf lading.2’ The
mercantile practice tellas that the signature might not always be made in-hand
written, there ardill of lading signed either by a facsimile or rubber staffirhis

shows that the mercantile practice is open docommodatingany method of
signature. Bmre the coming of electroc data interchange and electronic signature,
there was no actual problem regarding the means of signature employed by the

parties?’

In theHagueVisby Rules which in ongvay or other way influenced most national
states law regulatingill of lading, thee is no any provision which requires tht

of ladinghas to be signed by the parties. However, article 14(2) of Hamburg Rules
provide that aill of lading has to be signed by a person having the authority to do
so. It also stated that €the signature on kileof lading may be in handwriting,
printed in facsimile, perforated, stamped, in symbols, or made by any other
mechanical or electronic means if not inconsistent with the law of the country where
the bill of lading is issued.2”"However, by the fact that most national laws are
crafted in light of the HagugVisby rules, it is seldom to have such provisionder
national laws. Tie business community wants to become certain as to whether the

courts accept an electriorform of authentication as a signature or not. This has to

270 Johnson C.Electronic Data Interchange and Negotialfstruments a preliminary Review of
somelegal Issuesinternationalyearbook of Law Computers and Technolp§992,p. 10, as cited
by Samantha Peel, The Development ofBlieof lading: Its Future in the Maritime Industry, p. 236
2"l samantha Pe€eThe Development of thgill of lading: Its Future in the Maritime Industryp. 235
272 |bid.

273 bid.

274 |bid.

2SHamburg Rules, Article 14(3).
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be done through the instrument of law by legislating the functional equivalant of

hand signature.
3.1.3. Uniqueness and Guaranty of Singularity

The very function of transferabldocuments is that they embody rights which
represents the actual rights and obligasi of the transactionPaperbased
transferable documents due to their material nature are characterized by
uniguenes$’®Here, a papebill of lading required to be in a sgle and original
unique document that represents the rights embodied in such transferable paper;
which in turn guarantees the singularity of these rights and liabiitiésy
negotiation or assignment of such rights by the holder requires the physis&ttra

of the singular and origindlill of lading.?’®Therefore, in case of a papeitl of

lading, its singularity and uniqueness can be kept by having and transferring the
original document as between all the parties which are participating in the

transacin.

When we come to the case of electrduiit of lading, it requires more strict legal

and technical requirement to guarantee uniqueness or singularity of the document as
an electronic record can be copied in a way that generates a duplicatedectcdl

to and indistinguishable from the first ofi@As per the report of UNCITRAL
working group on electronic commerce, €if a person is to receive possessory title of
a transferable instrument or a document of title by receiving it as an electronic
messge, the addressee will need to be satisfied that no identical message could have

been sent to any other person by any preceding party in the.ctt&h

276 Zvonimir +afranko,The Notion of Electronic Transferable recorgsl8.

217 €Joint IMDA-AGC Review of the Electmic Transactions Act (cap. 88): Review of Draft
UNCITRAL Model Law on Electronic Transferable Records,, available at <
https://www.imda.gov.sg/media/imda/files/inner/pcdg/consultations/consulaaiper/publie
consultatiorpaper--uncitratmodetllaw-on-etrs_10march2017.pdf?la=er», [last accessed
February 20, 2018].

28 bid.

279 Joint IMDA-AGC Review of the Electronic Transactions Act (cap. 88): Review of Draft
UNCITRAL Model Law on Electronic Transferable Records,, available at <
https://www.imda.gov.sglmedia/imda/files/inner/pcdg/consultations/consultapaper/publie
consultatiorpaper--uncitratmodetlaw-on-etrs_10march2017.pdf?la=er», [last accessed
February 20, 2018

280United Nations Commission on International Trade Law Working Groupdyal Issues Relating
to the Use of Electronic Transferable Recofdstes by secretaria2011, p. 5, para.13.[Available at
https://documentdds
ny.un.org/doc/UNDOC/LTD/V11/855/64/PDF/V1185564.pdf?OpenElement
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In terms of technology, today it is possible to guarantee the uniqueness and

singularity of a given elémnic transferable record by employing two me&hs.

The first one is by using a central registry administered by a trusted intermediary.
Nevertheless, to make transactions on central registry system, all parties of the given
transaction must be registeratembers However, when a nemember later on
becomes part of the transaction an electrbiliof ladingneeds to be replaced by a
paperbill of lading .28 Later on, thanks to the invention of block chain technology,

it is possible to guarantee the unigass or singularity of electronic transferable
record by simple circulation of the token in an open and decentralized pl&tform.
case of block chain technology, the transaction of electtaitiof lading can be
taken place pedpo-peer on an open platfm where no prior subscription to
membership is required? This very characteristics of the token system can warrant
worldwide reach of the participants by the fact the applicatiobilbfof lading
involves the participation of enterprises from many hess parties like trader
themselves, banks, carriers, freight forwarders, government ielidserefore, in

terms of technology now it is possible to use either the registry or token system.

However, both system would not work unless it is given suffigapport from the

legal infrastructure to keep the singularity or uniqueness of electritinod lading.
Therefore, there should be a means to prevent unauthorized replication of an
electronic transferableill of lading by the electronic system andstnormal to be

done by providing legal requirements though it may also be possible by providing

technical requirements.

Besides, the papdill of lading shall be presented or retained in its original form.
Here, there should be legal requirements whilbbws electronic documents to be

presented or retained in their original form.

[ Here in after, UNCITRAL,Legal Issues Relating to the Use of Electronic Transferablergigc
(2011),A/ICN.9/WG. IV/IWP.115]

281 Koji Takahashi, Block chain Technology and Electronic Bills ofdding, The Journal of
International Maritime Law2016, Volume 22, pp. 20011, at p. 204. [Here in aftéfpji Takahashi,
Block chain Technology andédgitronic Bills of Lading

283d. p. 205.

28% oji TakahashiBlock chain Technology and Electronic Bills of Ladipg204.

284d., p.205.

283d., p.206.
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3.1.4. Physical Possession and Transfer of Rights by Delivery

Transfer of a right and its performance embodied in a gagsrd negotiable
document can be achieved with thentsfer of the actual or constructive possession
over that documertt® Any right to claim the performance cannot be detached from
the physical paper.he person who physically owns the document is supposed to be
the person who is titled to claim the rigiitus, mere physical submission of a
document is a formal requirement for acquiring the right tionclacorporated in the

document®’

However,in case ofelectronicbill of lading, the concept of actual or constructive
possession does not work as theradsactual document to be transferred through
this method. Therefore, there should be a means to have the possession of the right
embodied on the electronlall of lading. Physical possession is substituted by
control in a case of electronigill of lading. Generally, the system to transfer the
rights and performance of electronidl of lading to another person is called
control?®® Hence, the transfer of electronic document generally and elechbitinic

of lading particularly can be done with the transt@rcontrol over the electronic
transferable recoré?® Here, the person with control of the electrobiit of lading

is considered the holder capable of enforcing the electhothiof lading. Thus, if
control of an electronibill of ladingis used as aubstitute for physical possession

of paperbaseddocument, transfer of control serves as the substitute for delivery of
an electronidill of lading as delivery and subsequent endorsement used as transfer

of a papetased documert?

286 United Nations Commission on International Trade Liaggal Issues Rating to the use of
ElectronicTransferable Record2012, p.13, para.51. [Availabletdtps://documentsids
ny.un.org/doc/UNDOC/LTD/V12/559/17/PDF/V1255917.pdf?OpenEleinfidére in after,
UNCITRAL, Legal Issues Relating to the use of Electronic Transferable Re¢aeds),
A/CN.9/WG. IV/IWP.118.]

287 Zvonimir Fafranko,The Notion of Electronic Transferable recorgsl8.

28|d., p.5.

289 UNCITRAL, Legal Issues Relating to the Use of Electronic Transferable Rec(@$1),
A/CN.9/WG. IV/IWP.118 p. 12 paa.43.

290 yUnited Nations Commission on International Trade Lia@gal Issues Relating to the use of
Electronic Transferable Records: Proposal by the Governments of Colombia, Spain and the United
States2012, pp.1611, para.38. [ Available atitps://documentsds
ny.un.org/doc/UNDOC/LTD/V12/552/61/PDF/V1255261.pdf?OpenElerhdNCITRAL, Legal
Issues Relating to the use of Electronic Transferable Records: Prdpoda Governments of
Colombia, Spain and the United Staté12),A/CN.9/WG. IV/WP.119.
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Control and transferghts of an electronic record can be made by either the registry
system or token systefit: In case of the registry system, as the identity of the owner
of the electronidill of lading is found in a separate independent registry system,
control is to be maden the registry systedi? Here, what is required is to make the
integrity of the registry system. In case of token sydigrtne fact that the identity

of the holdeiof electronichill of ladingis found in the electronibill of ladingitself

may not be s such problemati®® Besides, any changes in the ownership of the
rights can be known by alterations made directly to the electronic réédils, to
maintain the integrity, there should be control over the electronic record itself and
the process for tresfers of thevill. It is by the instrument of the law that the use of

electronichill of lading through control over that recooc@n be enabled.

3.1.5. Identification, Authorization and Authentication of Holder

and Issuer

Identification and authenticatioof issuer and holder have double fold benefits. It
allows the exercise of control and verifies the validity of the chain of transfers of the
electronic transferable recorbl{ of lading).?®® The identity of the issuer who signs

the original electronibill of ladingand of the transferor who endorses the electronic
bill of lading to transfer it to another party is required to have a valid electronic
signature?®® Identification of the holder of electroniill of ladingis very important

to know the creditoand the beneficiary of thall of lading. As a matter of fact, the
identity of the holder may not be known from the electronic record; as there is a
possibility to be changed from time to tirffé.

291 UNCITRAL, Legal Issues Relating to the use of Electronic Transferable Records: Proposal by
the Governments of Colombia, Spain and the United $té2€42), A/ICN.9/WG. IV/WP.119
para.39.

22UNCITRAL, Legal Issues Relating to the Use of Electronic Transferable Red@faisl),
A/CN.9/WG. IV/IWP.115 p.7, para.22.

23 UNCITRAL, Legal Issues Relating to the use of Electronic Transferable Records: Proposal by
the Governments of Colombia, Spain and the United St§2642), A/CN.9/WG. IV/IWP.11%. 11,
para.41

2%bid.

2%5United Nations Commission on International Trade Law, Legal Issues relating to the Use of
Electronic Transferable records (continued), Notes byeBmtiat,2013, p.4, para.16. [Available at
https://documentddsny.un.org/doc/UNDOC/LTD/V12/559/11/PDF/\V1255911.pdf?OpenElement

]. [Here in after, UNCIRAL, Legal Issues Relating to the Use of Electronic Transferable Records
(continued) 92012) A/CN.9OWG.IV/WP.118/Add. 1.

2% UNCITRAL, Legal Issues Relating to the Use of Electronic Transferable Red@faisl),
A/CN.9/WG. IV/IWP.115 p.8.,para25.

2971d., p.8., para. 26.
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In case of papdrill of lading, the person in possessiofithe unique negotiablll
of ladingis presumed to be the hold&fHowever, in case of electrortidl of lading,
as the physical possession is to be substituted by control of eledtilboidading,
the law has to come up with a mechanism to ifietitie person who is going to be

considered as the holder of thid of lading at any time.
3.1.6. Evidential Value of ElectronicBill of L ading

As addressed under chapter two of this thdslisof lading has a function of being
an evidence for receipt of goods and contract of carfiigks a receipt, the paper
bill of lading evidences the quantity, condition(quality)daleading marks of the
goods3®° As evidence of a contract of carriage, the péjeof ladingevidences the
existence of the contralbetweerthe carrier and shipper. This shows that how much
the evidential value dbill of lading has to be given emphasis; as two of its basic

functions is about evidence and evidence.

Electronicbill of ladng is equally capable of describing the goods #r&contracts

in the same wayln case of a papdill of lading, the paper itself can be brought
before a court of law a@nevidencefor receipt and contract of carriage. However,
when we come to the aa®f electronidbill of lading, there is uncertainty as to
whether it is admissible before the court of law or not. Most procedural rules dealing
with the admissibility of evidence are crafted by taking the admissibility of paper

based documentation intonsideratiorf®:

However, though those laws are crafted by taking into consideration such paper
documents, theoretically both under the common law and civil law legal system,
there is a possibility for the admission of electrdmitof lading as evidencéefore

a court of law?®? Under the common law legal system, both documents and

2% UNCITRAL, Legal Issues Relating to the Use of Electronic Transferable Red@faikl),
A/CN.9/WG. IV/IWP.115 p.8.,para25.

299 Supra pp. 2223, chapter two, section, 2.3.2., sub section 2.3.2.1 and 2.3.2.2.

300 samantha Pe€elhe Development of thll of lading: Its Future in the Maritime Industry

p.239.

301 Rouhshi LowReplacing the PapeBill of lading with an Electronidill of lading: Problems and
Possible Solutiosy p.197.

302 Krailerk Euarjai,International Carriage of5oods by Sea: Problems in Bills of Lading and Their
Impact in Australia and its Major Trading Partners in Agial90, Rouhshi Low, Replacing the Paper
Bill of lading with an Electronic Bill of lading: Problems and Possible Solutions, p2008nd
Farhamg Jafari,The Concerns of the Shipping Industry Regarding the Application of Electronic Bills
of Lading in Practice Amid Technological Change.214215
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computer records are grouped as hearsay evidéheence, an electronibill of

lading could satisfy the best evidence rule of common law legal system and could
be accepted aviglence as far as there is no available evidé?ftre case of the civil

law legal system, there is a principle that all material evidence can be admissible to
establish the material trut®® But, it does not mean that electronic records are
always admissibldefore a court of law under every legal system as there is the
possibility to prohibit such admission. Today, in most jurisdictions; as they are aware
of the influence of technology in a day to day business transaction; electronic records

are recognizedsaevidence.
3.1.7. Issues Related to Amendment of Electroniill of lading

Once an electronibill of lading is issued, later on, that electronic record may be
subject to amendment or correction. This may be done for different reasons among
others transfer, correction, subrogation, succession, splitting and combining of the
record3%® For different reasons erromsay occur on a given electrorbidl of lading

while it is issued or later on. To mention, the information provided by the requesting
party may be different from what is actually recorded under the electoohod

lading, if there is an issuance of elemic records without a request, if there is
omission of details to be recorded and incorrect early termination of the electronic
record®’ Besides, electronibill of lading may be split or combined for different
reasons; for instance, a given electrohilt of lading may be split for partial
performancé® These all issues have to addressed through contractual or legislative

actions.

303 Krailerk Euarjai,International Carriage of Goods by Sea: Problems in Bills of Lading and Their
Impact in Australia and its Major Trading Partners in Aspa190,Rouhshi Low, Replacing the Paper
Bill of lading with an ElectronicBill of lading: Problens and Possible Solutions, p. 1280 and
Farhang JafariThe Concerns of the Shipping Industry Regagdhe Application of Electronic Bills

of Lading in Practice Amid Technological Change.214215.

304 Krailerk Euarjai, International Carriage of Goods by Sea: Problems in Bills of Lading and Their
Impact in Australia and its Majdrrading Partners in Aaj p.191.

3051d., p.200.

306 UNCITRAL, Legal Issues Relating to the Use of Electronic Transferable Records (continued)
(2012), A/ICN.9/WG.IV/WP.118/Add,1p.1.para.22.

S07UNCITRAL, Legal Issues Relating to the Use of Electronic Transferable Regmutnued)
92012), A/ICN.9/WG.IV/WP.118/Add,1p.36, para.2e7.

308 pid.
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3.1.8. Formation of Contract Between the Endorsee and the Carrier

Bill of lading is an evidence for the contract of cagesbetween the carrier and the
shipper; not a contract itself. Therefore, there may not be a problem when the
dematerialization issues come, as the contract between the carrier and the shipper is
to be governed by a prior written or oral contract nothiieof lading. However,
regardingthe relationship between the carrier and tpedty endorsee, it is not
merely evidence of contract carriage rather it is a contract 1#8e#fere the prior
contract between the shipper and carrier would not have ah @ffére relationship
between third parties (banks, buyers or other endorsees) and the*®Reder,

the terms of dill of lading will govern the overall relationships as between those

endorsees and contracting carrier; thus by default, it is a coafrearriage.

In case of papdiill of lading, the process of formation of contract can be conducted
as any documentary contract. However, whenbilieof lading is dematerialized,

there are legal concerns that need to be addressed. The first issaeltodssed is
whether a contract can be validly concluded between parties using electronic data
and interchange method or not; mostly by the general obligation law. Secondly, the
when and where of formation of a contract between the carrier andptrind

endorsee have to be addres¥eéd.
3.1.9. End of Life Cycle of Electronid3ill of L ading

The life cycle of electronidill of lading may end up for different reasons. The
obvious reason is the performance of the obligation. Under both the registry as well
as the token system, end of life cycle of electrbiilof ladingthrough performance
needs to be regulatedike performance,refusal to perform and partial
performance of the rights and obligation embodied in ltile needs careful

regulation.

30% Emanuel LaryegPaperless Trade: Opportunities, Challenges and Solutitthed., Kluwer Law
International, 2002, p.66. [Here in afteégmanuel Laryea, Paperless Trade: Opponities,
Challenges and Solutiohs

310 bid.

311 samantha Peelhe Development of t&ill of lading: Its Future in the Maritime Industry

p.241.

312UNCITRAL, Legal Issues Relating to the Use of Electronic Transferable Records (continued)
92012), A/ICN.9/WGIV/WP.118/Add., p. para.383.
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Besides, there are circumstances which necessitate replacement or conversion of
electronichill of ladingto papebill of lading or the vie versa. It could not be done
arbitrarily rather there should be contractual or legislative mechanisms to*tfo so.
Moreover, once the rights and obligations undertiieare discharged, electronic

bill of lading needs to be terminated to avoid its furtbgculation and possible
manifold requests of performant¥.For instance, termination of electrorit! of

ladingin a registrybased system takes place with recording of the full performance

of the obligation on thatill 3°

3.1.10. Legal Issues Relatmto Third Party Operator System
Unlike the token system in case of regidtgsed systems, thumhrty registry

operators are required. Thus, legislation governing electtotiof lading has to

have explicit provisions on the regulation of thdk&d-party operators®The
regulation can be at entry, during operation as well as at existing. At entry stage, the
law has to state the minimum requirements to be fulfilled to apply for operating
registry system. Requirements like capital, the form ofoinperation and
information on technological, financial, human and other resources to be employed
has to regulated.” At the operation stage, there may erroneous communication,
fraud, system breakdown or other technical problems. Determination of liability f
such failures has to be addressed. Besides, the liabilities of users for erroneous
communication has also be addressed. Furthermore, dispute settlement mechanisms

have to be established.

S1I3UNCITRAL, Legal Issues Relating to the Use of Electronic Transferable Records (continued)
92012), A/ICN.9/WG. IV/IWP.118/Add. 10, para., 41 and 42.

3141d., p. 10., para., 50.

3150d., p.11., para., 54.

316d, p.11., para. 55.

317 Rouhshi LowReplacing the PapeBill of lading with an ElectronidBill of lading: Problems

and Possible Solutian p.202.
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3.2.Analysis of the Existing Ethiopian Legal Environment in Light
of Its Compatibility for E lectronic Bill of L ading .

3.21. Introduction

Ethiopia has laws governing contract of carriage supported ljfitbélading since

1960. However, the recent advent of information communication technology in the
international commercial transaction has brought some changes on the
documentation process of foreign trade generally and maritiamsport sector
specifically. As a result, the paperless international business transaction is
developing in the maritime sectofhe very important case istroduction of
electranic transport document like aglectronichill of lading as a substitute for
paper transport documenfBo that ed, under thispart the researcheanalyze
whether the existing legal environment of Ethiopia is compatible in accommodating
introduction of electroniwill of lading or not.

3.22. Policy
As per the study conducted by UNCTAD on the economic, social legul

implications of electronic commerce and electronic international transport services
for developing countries, there are policy questions to be addressed by national
governments®The study interalia raiseie commitment ofjovernmentsn giving

due consideration to adapting national laws and regulations to foster electronic
commerce and paperless international trade as a policy qu¥&stidhis study
emphasizedon the role of developing countries government through policy
instrument for enhancing theompetitiveness of developing countries in the
international paperless trade. In particular, the expert group found out that a policy
to reform customs procedures and application of information technology is a timely
question that needs an imminent ans#®ccordingly, states crafted transport
policy, foreign trade policy, logistics strategy in light of the international

technological development to alleviate the grounded problems of foreign trade.

318UNCTAD, Electronic Commerce and International Transport Services: Best Practices for
Enhancing the Competitivesgeof Developing countsep.4, para. 4.

319d., p.5, para. 7.

320d., p.6, para.11.
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When we come to the case of Ethiopia, recently it hasedrabth national logistics
strategy and transport policy at the national level. As per the draft national transport
policy of Ethiopia,inadequate institutional arrangements; lack of proper laws,
regulations and procedures which are consistent and cdmepat create a
conducive climate for the growth of the transport sector are identified as the major
challenge of the general transport seétbThe phenomenal changes in transport
technology ICT, integrated logistics and supply chain managemeideistified as

to one of the triggémg factors which necessitates having palicy in the

transportatiorsector

For addressing such challenges, the government is recommended to encourage
introduction of appropriate transport technology and strengtheapiblecation of

ICT and database developméfitBesides, the government is also recommended to
review, update and consolidate the legal and institutional framework by taking
technological developments in the sector into considerdtiduoreover,
encouragin@cquirement of new modern and appropriate technology and techniques
by setting standards and enforcement mechanism through regulation; as a policy

direction.

For the maritiméransportind transit sector; the draft policy identified high transport
costsand delays on foreign trade in the logistic chain and lack of updated legislation
of maritime law in light with modern technological developméft#s a solution,

it is recommended that the government should have to ensurefigzdive and
efficient trarsit and logistics operation, update, adapt and disseminate maritime
laws, international convention and to introduce the effective usage of information

communication technology in the sectét.

Although both the national transport policy and national styateg at the draft
stage, it shows the government commitments towards transforming the existing legal
framework on the maritime and transit sector to accommodate the information

communication technology development in the sector. Thus, policy wise $heere i

321Draft National Transport Policy of Ethiopia, p.26.
%22d, p33.

3234, p. 35.

24, p. 58,

325, p.59.
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clear tendency towards employing electronic data interchange in the documentation

of foreign trade documents which includab of lading.
3.23. The 1960 Maritime Code

Ethiopia is not a party to any one of the international instruments gogerariage

by sea. Hencen Ethiopia, the major law governing carriage by sea as a whole and
bill of lading in particularis the 1960 maritime codélthough it is not clearly
known as to the material source of the code; as per Tsehai Wada, the then
conventions and commercial practice governing maritime affairs are regarded as the
possible source of the coéfé. It was the International Convention for the
Unification of Certain Rules Relating ®ills of Lading [The Hague Rules] that
influenced almostlhof the national law governing contract of carriage supported
by thebill of ladingand enacted before Hamburg Rules.

As the Ethiopia maritime code is enacted in 1960 in which the only governing and
widely applicable rules on this area is The Hague ®utes logical to conclude
those provisions of the code governing contract of carriage supportbil oy
lading are influenced by thiaterone.lIt is also found that many provisions of the
Code are very similar to that of The Hague Rules and othernah legislation
adopting the Rles3?’

Letes examine the specific part of the code governing contract of carriage as to
whether it is possible to issue an electrdmit of lading or not. Under the 1960
maritime code, there is no specific provision which expressly defines théiiérm

of ladingrather only contract of carriage defined. The law definesontract of
carriage as €a contract of carriage covereddiy af ladingor any similar document

of title in so far assuch documenteelate to the carriage of goods by sed?.,
€[emphasis add¢d According to this definition, there is no indication as to where
the bill of lading is only in paperformat or not;rather it only emphasizes on the

nature of the document that is being a document of title.

326Tsehai Wada, ,Package limitation, under International Conventmmd Maritime Code of
Ethiopia: an overviewe, Ethiopian Journal of Law, Vol. 21, pp.-134, p., 128129. [ Hereinafter,
Tsehai Wada, ,Package limitation, under International Conventions and Maritime Code of Ethiopia
32"Hailegabriel GedichoMaritime Law Teaching Materigl JLSRI, 2008, p.12. [ Here in after,
Hailegabriel Gedichdylaritime Law Teaching Materigl

328\laritime Code of the Empire of Ethiopiart 133(2).
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Should the phrase €any similar document of title, be interpreted to include an
electronichill of lading? A look at the literal interpretation of the phrase, we can
argue in favor of its inclusiveness. What does the phrase ... €such documents,, refer
to? is that a document required or referring documents of title in plural form? It is
not referring a document requirement rather simply it is referring any documents of
title. However, it would become illogical to conclude that it was the intention of the
then legislature to recognize electromitl of lading as the possible negotiable
document which covers a contract of carriage; as this law was enacted while there

wasno practical knowledge about nonetloése technological possibilities

Besidesunderthe special part governing contract of carriage supportdalllbgf
lading®?®, though there is no definition of whiitl of ladingis, it addresses holaill

of lading is to be issued. Accordingly, as per article 181 of the maritime code, €[t]he
carrier or his representative shadfter receiving the goodgssueto the shipper a

bill of lading.,, €[emphasis addéd Here, the carrier is required to issbid of

lading after receiving the goods. It does not expressly specify thdt af lading

must be written on paper rather it only requires the carrier to issbélthiehe same
approach is adopted under The Hague Rules. Therefore, as far as there idfico speci
requirement to make it in paper format, still it is difficult to conclude that electronic
bill of lading is excluded from the ambit of article 181 of the code. However, it
would not be the intention of the legislature to recognize electronic couritefpar

the papehbill of lading as the time in which paper is the only recognized mode of
issuing such types of document. Moreover, the law also provides thddilE[a]
ladingshall draw up in two aginals, of which one shall bdelivered to the shipper

and the other retained by the carrier., Unless it is issued in paper format, there would
not be two originals that can be delivered and retained at the same time. Therefore,
for this researcher, as far as electronic medium of communication was not known
while the maritime code of Ethiopia was enacted and there is the requirement of two
originals papebill of lading, it is sound to conclude thatectronichill of lading is

recognized under the maritime code of Ethiopia.

Coming to the signature issue, ax phe Ethiopian maritime code, €[t]béls of

lading shall be dated and signed by the caaidris representativeg>9t is different

329 Maritime Code of the Empire of EthiopiArt. 180-209.
339d., the introduction sentence of article 189.
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from the Hague Rules in this regard; as there is no signature requirement under the
latter. The law states thhtll of lading has to be signed; however, it is silent as to

the mode of signature. The signature may be in a mechanical or electronic means.
As the maritime code is silent on the mode of signature, it is logical to argue that, it
is media neutral. However, still would be difficult to conclude that it was the
intention of the legislature to recognize electronic signature at the time in which the

concept of digitalization was not known.

To conclude, though the maritime code does not clearly stipulate both ddcamdle
signature requirement for issuancebdf of lading; it would not be the intention of
the legislature to include the electronic counterpart of papeof lading as a

transport document while enacting the code.
3.24. Multimodal Transport of Goods Proclamation

As discussed in chapter two of this paper, multimodal transport docubikmff (
lading) is one types obill of lading.23! In Ethiopia multimodalbill of lading is
regulated under the separate law. Before the enactment of the Multimodal
Transportation of Goods Proclamation, multimobgll of lading is not properly
regulatec?®2 The imminent driving force for the enactment of the proclamation was
the Ethiof Djibouti Multimodal Transport System Agreement concluded in 2806.

As a result, in2007 the government enacted multimodal transport of goods

proclamation.

Letes examine whether electrofud! of lading has a place under this proclamation.
Under this law, multimodal transport documehitll(of lading) is defined as €a
document which @dences a multimodal transport contract, the taking in charge of
the goods by the multimodal transport operator, and an undertaking by him to deliver
the goods in accordance with the terms of that cont?&dtlyltimodal transport

document lfill of lading) is defined as documentDoes it to mean only papéill

331 Supra p. 30, chapter two, section 2.3.3, sub section 2.3.3. 4.

332 According to Tshai wada, only four provisions are there to regulate such types of bill of lading
under both the commercial and maritime code, ppl8l7

333 Tsehai wada, MultimodalTtransportation ob@ls under Ethiopian Lawlournal of Ethiopian

Law, Vol. XXII, No. I, 2009, pp.49. [Hereinaftel sehai wada, MultimodalTtransportation of Goods
under Ethiopian Lajv

334 Multimodal Transport of Goods Proclamation No. 5A&icle 2(4).
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of lading? The literal interpretation of the wordocumentis to refer paper

multimodalbill of lading.

However, article 4 of the proclamation which deals about the issuance of multimodal
transportbill of lading provides that €[tje signatureson the multimodal transport
document may be in handwriting, printed in facsimile, stamped, in symbol or made
by any other mechanical efectronicmeans.,£[emphasis addég. It is recognized

that the signate on the multimodal transport document can be made by electronic
means. Does electronic signature presuppose electronic rétaydiot be, it is not
sufficient to say thaelectronic multimodabill of lading is recognizedunder the

proclamation.

But, when we look at the subsequent two provisions; it raised doubt as to the
recognition of electronic multimoddlill of lading proper. Letes analyze each of
them; article 5 of the proclamation which deals aboutmegotiable multimodal
transport document g¢&s that €a nenegotiable multimodal transport document
may be issued by making use of any mechanical and electronic means or other means
preserving a record of the particulars...., This provision adopting electronic means
of recording recognized the usétbe information technology for the issuance of
norntnegotiable multimodal transpobill of lading. Non- negotiable multimodal
transport document is a transport document which only performs the function of
being an evidence of multimodal transport coriti@ed receipt of goods by the
operator. In this case, the originality of this document may not be required while
delivery of the goods is performed; merentification of the consignelky any
meansis sufficient. Thus, it can be recorded electronicallg aransferred to the

consignee.

Letes come to the case of article 6; which address issues of negotiable multimodal
transport document. Unlike the preceding provision, it is silent as to whether the
document can be in electronic record or not. Is thantimeal omission of the
legislature? Besides, there are terms which indicate that negotiable multimodal
transport document is to be issued only in paper format. For instance, the phrase
more than one originalinder the English version and the phrdsed™ i = ¢ E

E “0 « 6 B p @ under the Amharic version presupposes pajieof lading as there

is no the concept of copies and more than one original in case of eletitbafc
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lading For this researcher, the above phrases and the fact that artislsikErt as

to whether electronic counterpart is possible or not unlike the preceding provision
shows that the legislature only intended to have paper negotiable multimodal
transportill of lading, unlike the nonnegotiable one.

Nevertheless, as far as electronic signature is recognized under article 4 of the
proclamation which governs all multimodal transport documents, still it is possible
to argue that electronic negotiable multimodal trangpitirof lading is recognized.
Despite the law makesfiitrence on digitalization of negotiable and naegotiable
multimodal bill of lading, it is unhidden fact that unlike the maritime code, this

proclamation gave clear legal recognition for electronic multimbitladf lading.

The next issue is as to ether the provisions are sufficient enough to address legal
issues of electronibill of lading. As discussed in the first part of this chapter, there
are many legal issues that need attention upon recognition of elegitbofi¢tading.

Under this pro@mation, nothing is stated more than indicating that the multimodal
transport document and signature may be issued and signed in electronic form. It
does not address how the originality, singularity and uniqueness of eletiitboic
ladingare to be guanteed. Besides, it does not also address how the requirement
of physical possession and transfer of rights by delivery is to be performed when the
multimodal transport document is in electronic form. Moreover, issue like how
electronic multimodabill of ladingcan be amended and corrected is not addressed.
Furthermore, it does not also address legal issues regarding the conversion of
electronichill of ladingto a papebill of ladingand vice versa, issues related to end

of life cycle of electronidill of lading liability about erroneous communication and

other issues that need the attention of the law.
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3.25. The General Contract Law of Ethiopia

As discussed in part one of this chapterthe relationship between thiphrty
endorsee and carrier is governed by Hik of lading itself. Here, unlike the
relationship between the shipper and the camiéiof ladingis not a mere evidence
rather it is also a contract of carriage. ltesagnized under the Ethiopia maritime
code governingill of lading. The law stated thahé terms of a contract of carriage
between the carrier and shipper can be brought againsiptuirgholder of dill of
lading if and only if the third-party holder knew of terms of the contract of
carriage®*® This provision impliedly tell us that the relationship between third party

holder and carrier is only subjecttermsof thebill of ladingissued by the carrier.

Thus, in effect, théill of lading is notonly an evidence of contract of carriage as
between the carrier and shipper but also a contract itself for the relationship between
the carrier andhird-party holder. Therefore, in a case of electrohilt of lading,

what is to be addressed by the law i oy limited to its recognition as transport
document rather issues related to electronic formation of contract has to be taken in
to consideration; as it can be a contract itself beyond being an evidence for contract
of carriage. The very important isss that needs to be addressed when we think of
electronichill of lading as a contract are concerns relating to when and where a new
contract was formed between the carrier and {hady endorsee. Besides, whzlh

of ladingitself is a contract, it is clear that; it cannot be made orBlly.of lading

as a contract has to pass formality requirement of being in written or electronic

record from.

Coming to the Ethiopia general contract law, as per article 1681 (1) ofuh€Qile

offer and acceptance €may be made orally or in writing or by sign or...by a
conduct...,, From this provision, it can be deduced that the law does not prescribe
any method of communicating offer and acceptance to form a contract. Thus, there
is no prohbition under the Ethiopia general contract law to have electronic contracts.
This in effect entitles parties transacting in business to conclude contracts by

electronic means by using the-called principle of party autonomylherefore

335Supra p. 68, Chapter Three, section 3.1, sub section 3.1.8.
336 Maritime Code of the Empire of Ethiopidrt. 194(2).
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principally undeiEthiopian general contract law, it is possible to issue electbahic

of ladingby employing the party autonomy principle.

However, there are subsequent issues that need to be addressed by a given contract
law which looks for the formation of electror@ontracts. The mere fact that the law

does not prohibit the formation of contract through electronic communication is not

a guaranty for having the proper formation of electronic contracts. The Ethiopia
general contract law does not address issues delatsonsent in case of formation

of an electronicontract®®’

For the case at hand, it is not known as to whether the mere transfer of eldxlronic

of ladingthrough control amount as a conclusion of contract of carriage as between
the third-party endasee and the carrier. Moreover, under the Ethiopian general
contract law, there is formality requirement providedhavevalid formation of
contract. As stated beforebdl of lading cannot be made orally; rather it has to be
prepared either in writterr @any other form which can able to achieve its functions.
Thus, there is an obvious requirement by law or custom of merchants to make it
indistinguishable form. fie Ethiopian general contract law requires the signature of
the parties if that contract isqeired to made in written ford¥® Regardinghe mode

of signature, the law clearly states that a written contract shall be affixed by the

handwritten signature or thumrbark of contracting partie$?

Therefore, though the law doesnet prohibit formation of a contract through electronic
means; our general contract law is not compatible to form electronic contracts; as
the law fails to address issues relating to the characterization of consent and

functional equivalence of signature and written requirement.

33"Gebrehiwot Entehawlhe Legal Framework for Electronic Contracts in Ethiopia with Special
Emphasis on General Contract Lapp. 114.

338 Civil Code of the Empire of Ethiopia, 196@egarit GazzettaExtraordinay Issue, Pro. No. 165,
19" Year, No.2, Art 1727(1). [ Here in afte@jvil Code of the Empire of Ethiogia

3391d., Art., 1728.
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3.26. Security and Customs Laws of Ethiopia

As stated in chapter two of this reseaitaiti,of lading enables sale and purchase of
goods that are in the process of transportfAdesides, when the transaction is
financed through banks and documentary credit system, as the bank provides finance
to the buyer; it is théill of lading which serves as security for the financing bank.
The traditionabill of lading fulfills this requirement of security by the fact that it is

easy to identify its originality through the physical presence of the document.

Coming to the Ethiopia security law, any transferable securities can be pfétiged.
Under the commercial code or civil code of Ethiopva, cannot find any provision
which provides that electronic transferable records can serve as security
notwithstanding that both the warehouse receipt proclamation and multimodal
carriage of goods proclamation of Ethiopia gives electronic warehousetracdip
electronic multimodal transport document the same legal status with the paper
counterpart. However, later on, the Ethiopian Commodities Exchange come up with
internal working procedure which allows pledging of electronic warehouse receipts
held by it>*2 This shows that pledging of electronic securities is possible in Ethiopia
law. However, it is only limited to electronic warehouse receipt. Thus, as the basic
security laws of Ethiopia which are scattered in different laws of the country does
not giverecognition for pledging of electronic securities and as there is no special
law which regulates electronill of lading, it is fair to conclude that electrord|

of lading cannot serve as security in Ethiopia before having a special provision

which allowsdoingso.

Coming to the astoms lawof Ethiopia, it is found that electronic records are given
equal recognition with paper documents. Accordingly, as per article 2(25) of the
Ethiopia custom proclamation document is defined as €any documentt@desen
physically or by electronimeans to thewthority to complete customs formalities.,,
Unequivocally the law clearly recognizes the admissibility of electronic records as
equivalent document with paper documents for purpose of conducting customs

formalities. Transportdocuments which include hill of lading are among the

340Supra p. 2526, chapter two, section 2.3.2, sub section 2.3.2.3.

341 Commercial Code of the Empire of Ethiopia, 198@garit Gazzeta Extraordnary issue, Proc.
No. 166, 19 Year, No. 3, Art. 950. [ Here in afta€ommercial Code of the Empire of Ethigpia
342 Rules of the Ethiopian Commodities Excharigey.No. 5/2010Article 9.5.2.1(d) and 9.2.4.
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required document to be the submitted before the authority along with the goods
declaration for completing custom formaliti&s.The literal interpretation of this
provision tells us that, electronill of lading is recognized as document under the
current custom law of Ethiopia in order to complete customs formalities. Besides,
the law also recognizes completion of customs moees through the electronic

exchange systert?

Any person is allowed to process and submit reports on €the arrival or departure of
a means of transport and travelers taken on board or goods loaded; to complete
custom formalities, to effect payments andé¢ceive an order of release of goods
electronically through the electronic exchange system to be developed by the
authority, 3*> However, subsequent provision of the custom proclamation which
deals about verification of electronic information provides thabmission of
original documents may be required to check the accuracy of electronically
transmitted messages. Thus, what is recognized under the Ethiopia custom
proclamation is submission of electronic copies of paper documents; not pure
electronicdocunents As discussed in the first part of this chaptéthe originality

of electronichill of lading cannot beverified by bringing an original papdill of

lading
3.27 The Ethiopian Evidence Law

It is known that so far Ethiopia does not haeparately codified evidence law.
However, the absence of codified evidence law does not mean that Ethiopia does not
have evidence law. The Ethiopia evidence laws are found by being scattered
throughout both the substantive and adjective laws of the gowhtch are enacted

by the 1960 codification process or later on. Besides, by the fact that our substantive
and procedural laws are influenced by both the common law and civil law legal
systens, our evidence law is influenced by both the common law awtl laiv
evidence rules. To begin with, under the 1960 civil code, €[a] written instrument

shall be conclusive evidence, as between who signed it, of the agreement therein

343 Customs Proclamation, 28, Federal Negarit GazetieProc. No.859, 20" Year No. 82 Article
9. [Here in afterCustoms Proclamation N859/2014]

3441d, chapter twelve.

3451d., Article 78(1) (ad).

346 Supra p. Chapter Three, section 3.1., sub section, 3.1.3.
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contained and of the date it bears., The law recognizes that written instrument is
conclusive evidence for those who signed it to perform the underlying transaction.
While the code was enacted, the concept of electronic records was not known; as a
result, the 1960 civil code was enacted by taking the admissibility of baged

documentabn into consideration.

However, as the civil code is influenced by the civil law legal system, it is still
possible to argue that electronic records generally and elechitini€ lading can

be admissible; as there is an accepted principle in thelaivilegal system which
provides that all material evidence can be admissible to establish the material truth.
Thus, in a case when electronic record is brought before a court of law as an
evidence, it can be accepted by alleging this principle unlessbfiszhotherwise

by specific legislation.

Coming to other laws, under the maritime codeehg no provisions regarding the
admissibility of bill of lading. However, in the multimodal transport of goods
proclamation subject to the interpretation providetbre under this part, electronic
multimodal transport document is admissible before court offAwloreover, the
2016 computer crime proclamation of Ethiopia,

[a]lny documentor a certified copy of thelocument or a certified printowtf any
electronicrecordrelating to computer data seized in accordance with this Proclamation

may be produced as evidence during court proceedimgjshall bedmissible>

This provision tells us that Ethiopia courts are required to accept electronic records
as an admissible evidence when there is a need to do so. Generally, knowing that
the Ethiopia legal system is the hybrid of common law and civil law system and also
electronic records are admissible in case of the criminal proceeding, this thesis writer
believes that nothing is there to prohibit admission of an electbdhif lading as

an evidence under the current Ethiopia court system.

3.2.8. Draft E- Laws

The Ministry of Science and Technology of Ethiogiasdrafted both electronic
commerce and signature law with the support Wifited Nation Economic

Commissionfor Africa (UNECA) as of 2009. The draft electronic commerce law

347 Multimodal Transport of Goods Proclamatidio. 548, Article 10(1).
348 Computer Crime Proclamation, 20 F&deral Negarit Gazett@Proc. No. 95822 Year,No. 83
Article 32. [ Here in afterComputer Crime Proclamati@$58/2016].
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provides that €electronic documentsalshhave the legal effect, validity or
enforceability as any other document or legal writfi§By doing so, this draft law
avoids the legal uncertainty created related to the validity, enforceability and
admissibility of electronic records. The law alsopdes that an electronic record
satisfy the written requirements of any law as far as the information in the record
can be accessible and usable for subsequent reféréBmsides, though it has no
detail regulation; it recogniseslectronic signaturég’ Moreover, the draft law also
addresses legal issues related to electronic contracts like how an electronic contract
is to be formed, the validity of electronic contracts which includes the where and
when about of formation of electronic contrdt4. Last butnot least, the draft
electronic commerce law of Ethiopia, openly recognizes the admissibility of an
electronic data message or electronic document as an evidence with detail provision

as to its submission.

However, this draft electronic commerce lavsilent as to whether it is applicable

for carriage of goods and transport documents or not. Electronic commerce laws
including the UNCITRAL Model Law on electronic commerce clearly recognize
and regulate issues relating to electronic contract of carriage t@nsport
documents. But, the draft electronic commerce law of Ethiopia though it is
somewhat similar to the UNCITRAL Model Law in other aspects, it fails to have a
provision on electronic carriage contract and transport documents. Therefore, for
this researcher, it is intentionally lefiylihe legislature. Hencéhe draft electronic
commece law of Ethiopia is noapplicable to electronic shipping documents as

there is no provisions on recognizing electronic data on shipments.

Coming to the drafelectronic signature law of Ethiopia, electronic and digital
signature is recognize®® It also has detail regulation on the licensing and
authorization of the domestic certificate authorities and on recognition of foreign
certificate authorities in Ethiop>* It provides rules regarding the appointment of

root certificate authority and its power and functirthe requirement to be fulfilled

349 Draft Electronic Commerce Law oflfiopia, Article 5.
3501d., Article 6.

3511d., Article 7.

3521d., Article 1317.

353 Draft Electronic Signature Law of Ethiopia, Article85
3541d., Article 20.

3%51d., Article 9-10.
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for having license as a certificationtharity, validity period and denial of license®
about suspension, revocatjaturn and termination of certificate of license and
service®>’ and also about auditing of the certificate authority by the root certificate
authority®>® Moreover, it has also detail regulation regarding the function of
certification authority and the remement to be fulfilled for conducting such
businesdike reliable financial capacity, use of trustworthy system and others

technical and regulatory requiremeris.

Furthermore, the draft electronic signature law of Etlopddresses issues
regarding thdiability and obligation of certification authori§?° Last but not least,

the law also provides obligation of subscribers and third party relying on the
transactiorr®’any subscriber is required to provide accurate information, to
safeguard private key, tequest suspension or revocation of the certificate when it
found that the security of private keys is compromised. The writer of this thesis
believes that the draft electronic signature law is good enough for signing electronic
bill of lading both in casef registry and token model. As a result, | would say there

is no limitation on this issue under the draft electronic signature law of Ethiopia.

356 Draft Electronic Signatre Law of EthiopiaArticle 11-13.
3571d., Article 1419.

3%8|d., Article 21.

3591d., Article 26 27.

3601d., Article 41-43.

3611d., Article 4548.
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CHAPTER FOUR: REGULATION OF ELECTRONIC
BILL OF LADING UNDER THE UNCITRAL MODEL
LAWS AND LESSON FOR ETHIOPIA .

4.1. Introduction

The United Nation Commission on International Trade Law is an institution
established under the auspices of UN General Assembly to harmonize and promote
international trade law¥? UNCITRAL®%3, since its establishment prepared a wide
range ofmodern harmonized rules on commercial transactions. The commission
among others haseen conducting the following jirepare Model Laws and rules
which are acceptable worldwide, legal and legistaguides and recommendations

of great practical value, updated information on case law and enactments of uniform
commercial law, gives technical assistance in law reform projects and conducts and

coordinates regional and national seminars on uniform cooiahéaw 364

The substantivevork on topics within UNCITRALes work program is given to a
team called working groups. Sar, the commission by establishing six working
groups has been working on different international trade law i$$Ulé third and
fourth working groupon transport law and electronic commerce are the specific
working group tasks which address issues of electrvaitsferable records and
transport documenf§®

The 1996 UNCITRAL Model Law on Electronic Commerce, the 200(CITRAL
Model Law on Electronic Signature and the 2017 UNCITRAL Model Law on

362gAbout UNCITRAL,, available athttp://www.uncitral.org/uncitral/en/about_us.htnflast

accessed on April 23, 2018].

363 The United Nation Commission on International Trade Law

364 |bid.

36%Working group |, was tasked to deal with micro, small and mediized enterprises, procurement,
privately financed infrastructure projects and anetilimits and limitation. The working group Il
deals with arbitration and conciliation, international sales of goods and international contract
practices. The third working group addresses issues about insta®dispute settlement reform,
online dispte resolution, transport law and international legislation on shipping. The fourth working
group was tasked to address issues relatingleictronic commerce, electronic data interchange,
international payment and international negotiable instrumerts.fifth and sixth working group

was assigned to address legal issues regarding insolvency, new international economic order and
security interests respectively.

366 About UNCITRAL,, available athttp://www.uncitral.org/uncitral/en/about_us.htpnjlast

accessed on April 23, 2018].
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Electronic Transferable Records are part of the UNCITRAQA® Lawswhich
addressed legal issues of electrdmiicof lading. The purpose ahis ModelLaw is

to lay a grounddr national legislators a set of accepted rules at the international
arena which addresses legal challenges relating to the application of electronic
commerce and electronic transferable recéf®ates by adopting the model can
avoid uncertainty created hysage of multiparty web agreements. Besides, the
multiparty web agreements are not applicable to the relationship between third
parties and contracting parties. However, if there is a law which regulates such issues
privity of contrat¢ cannot be raised dnn turnthe relationship between third parties

and contracting parties will be governed by shendaw.

Generally, the first two Model Laws have not a direct application to the regulation
of electronichill of lading. They set general backgrounds dece&onic commerce

and signature including electronic maritime commerce. However, the UNCITRAL
Model Law on Electronic Commerce addresses specific legal issues related to
electronic carriagef goods and transport documents. The application of this part of
the Model Law is both to nenegotiable transport documents and to transfer of
rights in goods through negotiabbdl of lading. Coming to the Model Law on
Electronic Transferable Records, it is enacted to address legal issues relating to the
whole eleatonic transferablerecords which are the functional equivalent of
transferable documents or instrumelifs.These transferable documents and
instruments can be either transferable instrument for payment of money or

transferable document of title.

Bill of lading and warehouse recipient are among the major types of documents of
title. Thus, negotiable electronidl of lading asan electronic transferable recasd

the subject matter of this Model Law. Here, the Model Law on electronic
transferableecord isapplicable only tomegotiablebill of lading. Under this part the
researcher will analyze how far the specific legal issues of electrdhaf lading

are addressed under the UNCITRAL Model LanEdectronic commerce regarding

367 Jenny Clift,, Electronc Commerce: the UNCITRAL Model Laand Electronic Equialents to
Traditional Bills of Lading, International Business LawgeVol27, 1999, p. 311317, p.311. |
Herein after,Jenny CIift, Electronic Commerce: the UNCITRAModel Law and Electronic
Equivalents to Traditional Bills of Ladihg

368 United Nation UNCITRAL Model Lawon Electronic Transferable Records, United Nation
PuHication, New York, 2017, Article 3. [Herein aftdd NCITRAL Model Lawon Electronic
Transferable Recortls
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the non negotiablebill of ladingand the Model Law on Electronic Transferable
Records for negotiableill of lading and to show lesson that Ethiopia need to take
from these Model Laws. Herein after, the tesi@ctronic transferable record used

to refer to electronibill of lading

4.2 UNCITRAL Model Law on Electronic Commerce (1998)

UNCITRAL Model Law on electronic gamerce has two parts and 1itidles. The

first part of the Model Law is about electronic commerce in general and the second
part of it is devoted to deal with specific areas of electronic commerce, in particular
about electronic carriage of contracts and transport documents. Artisles, 7, 8

from the general pat and all provisions of the special part are relevant provisions.
Besides, pamneof the model law which deals about the formation of a contract and
evidentiary value of electronic records are also relevant. The firstpgod
provisions is only limited to the straigbtll of lading, whereas, provision of the
Model Law on the formation of electronic contract and recognition of electronic
transferable record is applicable to both to the negotiable and straight elelaitonic

of lading

The first provision othe ModelLaw provides the scope of applicatiortiof Model
Law and it states that the Model Law is applicable to all electronic information used
in relation to commercial activiti€$® The footnote provided to thiarticle shows
that commercial activities include activities relating to the carriage of goods or
passengers by air, sea, rail or ré&herefore, since electronill of ladingis used

in relation to carriage by sea, it is the subjedhefModelLaw.

Coming to the draft electronic commerce law of Ethiopia, the scope of application

of the law is subject to further amendment, change or cancellation of council of
minister regulation. In this regard, it widube better if the position taken the

Model Lawis to be adopted. Even the proclamation need not delegate the power to

determine the scope of application for further regulation of the council of minister.

369 United Nation, UNCITRAL Model Law on Electronic Commerce with Guide to Enactwmaitimt
additional Article 5bus UN publication,Sales No. E.99.M, 1998, Article 1. [ Here in after,
UNCITRAL Model Lawon Electronic Commerce with Guide to Enactmeith additional Aticle
5 bis).

3701d., footnote of Article 1.
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It is good to use the wording of the Model Law that is to determine the scope in

terms of commerai activities.

The Ethiopia draft electronic commerce law provisions on the legal requirement of
an electronic message, writing and signature are compatible with the respective
provision of the Model Law. Regardinghe requirement of originality, the
UNCITRAL Model Law on Electronic Commerce provides how the originality
requirement of a papéill of ladingis to be fulfilled. The law requires existence of
reliable assurance as to the integrity of the information on electronic record from the
very time ofits generation up to the final form and the information is capable of
being displayed to the appropriate persthdn case of a nomegotiablebill of

lading there is no need to bother about its uniqueness and singularity what is
required is the productioof an originalbill of lading. Therefore, though multiple
copies may be produced delivery of cargo can be made for the person specified

the originalbill of lading without requiring any further qualification.

The Ethiopia draft electronic commercavldoes not regulate the originality issue.
The writer of this thesis argues that the draft electronic commerce law should have
to have a provision relating to how the originality requiremergl@étronic record

can bemaintained.

The next relevant provisn specific to electronibill of lading is article 16 and 17

of the Model Law. The Commission, while it was planning to preffassModel

Law, believedthat carriage of goods is the primary area in which electronic
communications were most likely to be used and the legal framework enabling the
use of such communication was in demaftdin this regard, te Model Law
dedicated two provisions which are appble to maritime, road, railroad, air and
the multimodal carriage of goods. Article 16 of the Model Law defines the scope of
application of electronic commerce to carriage of goods. To mention few, issuing a
receipt for goods, notifying a person of termsd conditions of the contract,
claiming delivery of goods, authorizing the release of goods are the subject of

digitalize carriage of good¥3 Accordingly, this part of the modklw is applicable

STIUNCITRAL Model Law on Electronic Commerce with Guide to Enactmevrith Additional
Article 5bis., Article 8.

372d., p. 58, para. 110.

373d., Article 16.
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to electronidill of lading as it is an instrument thatrcde usedo claim delivery of
goods ana@nevidence for contract of odage and recipient of good&lthoughthe

Model Lawis prepared to govern both negotiable aod-negotiablebill of lading,

it left the choice for the states by allowing exclusicausi®’*Besides, as of 2017,

the commission come up with a separate Model Law which governs negotiable
electronic bill of lading as an ectronic transferable recorddenceforth,the
application of part two of the model on electronic commerce is only linotedn
negotiablebill of lading.

Coming to the case of Ethiopia, the draft electronic commerce law needs to follow
the position of the Model Law by dedicating a special part on carriage of goods in
general. Moreover, it would be better to have spegqiiovisions regarding

digitalization of nonnegotiable transport documents.

The Model law has also addressed another two legal issues of elegiitaii@ding

which are common to both straight and negotidtilleof lading. The Model Law
under artiok 9 provides that electronic records or messages cannot be denied
admissibility before a court of law for the sole reason that they are electronic
messages. Moreover, regarding watlectronic contract, the model law addresses
legal issues related to formation and validity of contracts, attribution of electronic
messages, acknowledgment of receipt, and time awe pif dispatch and recipient.
Coming to the case of Ethiopia, thisregardthe Draft Electronic Commerce Law

is the photocopy of The UNCITRAL Model Law on Electronic Commerce. The
writer of this paper believes that legal issues related to the evidentiary value of
electronic record and formation of electronic contractet/&en the endorseedan

third party are addressed by heaft Electronic Commerce Law &thiopia. Thus,

promulgation of the draft electronic commerce and signature law is necessary.

3741d., Article 17 (7).
88



4.3. UNCITRAL Model Law on Electronic Transferable Records
(2017)

Before directly proceeding to look in to provisions of the Model Law, it is better to
say something as to the historical background of this Model Law. The preceding
UNCITRAL legal texts in the areas of electronic commerce failed to address the
major legalissues raised relating to the use of electronic transferable rééords.
Knowing this problem, as of 2011 UNCITRAL decided to prepare a Model Law to
facilitate the use of electronic transferable records depending on their functional
equivalence wih trarsferable paper documents and instrumét®&hile preparing

this model, the commission employed two guiding principles, the principle of
functional equivalere and technological neutralitthe commission after the

passage of six years come up with a Model Law on electronic transferable records.

The Model Law contains legal rules necessary for the uBkeofronic transferable
records without affecting the substantive law governing the respecpaper
transferable instruments and documents. In terms of stbhpeModelLaw on
electronic transferable record is only applicable to electronic transferable records
that are the functional equivalent of transferable documents or instrument; it does
not apply to electronic transferable records which do not have the paper

counterparg’’

Having said this, letes look in to the details of the Model Law to appreciate how legal
issues of electronibill of lading are addressed. As discussed under the firstopa
chapterthre€’® the legal issues associated with use of negotiable elechitiro¢
lading include issues related to creation of functional equivalence for the
requirement of signature, document, writing, originality, uniqueness and singularity,
possession, identification of holder and issuer, circulation of the record, end of life

cycle of the record and issues relating operation of the registry system.

375The Model Law on Electronic Commerce and the Rotterdam rules, though both of them tries to
recognize transferable bill of lading, there are many issues whiahotlidddressed by it. Besides,

the Electronic Communications Convention excludes transferable instruments and documents from
its scope of application.

S78United Nation, Explanatory Note to the UNCITRAModel Law on Electronic Transferable
Records, United Nain Publication, New York, 2017, para[ Herein after, Explanatory Note to the
UNCITRAL Model Lawon Electronic Transferable Recofds

3771d., para.10.

378 Supra pp. 5668, Chapter Three, section 3.1.
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4.3.1. Functional Equivalence Rule for Writing and Signature

Requirement

To begin from the reqrement of signature and writing, unlikehat is stated under

the Model Lawon electronic commerce the issue of signature and writing is clearly
included under a chapter as part of the functional equivalence with the requirement
of uniqueness, singularignd possession. In this regard, article 8 and 9 of the Model
on Transferable Electronic Records provides a functional equivalence rule for
writing and signature requirement of pabased transferable instrument and

document.

Article 8. Writing

Where thdaw requires that information should be in writing, that requirement is met
with respect to an electronic transferable record if the information contained therein
is accessible so as to be usable for subsequent reference.

Article 9. Signature

Where the lawequires or permits a signature of a person, that requirement is met by
an electronic transferable record if a reliable method is used to identify that person
and to indicate that persones intention in respect of the information contained in the
electronc transferable record?

As it is clearly stated under the above two provisions, functional equivalence rule
for the requirement of writing and signature is applicable only relating with
electronic transferable records. The law provides that the writingrezgent of
electronic transferable records is met if and only if the information contained therein
is accessible for subsequent usdgeddition it also stated that the requirement of
signature under electronic transferable records can be satisfiediqurahat a
reliable method of identifying the person signed the record and the intention of the
person relating to the information there in the record. Article 9 does not provide how
the reliability of the method used to sign can be assessed. Howevitodel Law

has a provision on the assessment of the general reliability standard and this
provision crossrefer to article 12.Thus, the reliability of the method used for
identifying the person who signed can be assessed depending on the parameter stated
under article 12 of the Model Law.

ST UNCITRAL Model Law on Electronic Transferabfecord, Article8 and 9.
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Coming to the possible lesson for Ethiopia, the Model Law on electronic transferable
records is only applicable to electronic transferable records. In doing so the Model
Law employed a different characterization of ftimgal equivalence for the
requirement of writing and signature in electronic transferable records. In this
regard, the commission advises states to have separate electronic commerce and
electronic transferable record law; as it is not possible to ersingke law which
addresses the unique characteristics of electronic transferable ré€diusiefor,

for Ethiopia, it is sound to adopt the characterization taken under the model law
Accordingly, the writer of this research believes that Ethiopia shalitea law that
governs electronic transferable record and which is separate from the draft electronic

commerce law.

4.3.2. Functional Equivalence Rule for Originality, Uniqueness and

Singularity Requirement

As stated inthe first part ofchapterthree®’, originality and uniquenesare the
requirement for &ill of ladingto perform the function of being a document of title.
Assignment of the rights and liabilities embodied on bk of lading requires
physical transfer of the singular and origibdl of ladingand such assignment in
case of papdrill of ladingis easy and can be done through the transfer of endorsed
bill of lading. However, when it becomes digitalized, it is very difficult to avoid the
possible replication of the electronic recordess there is a mechanism to create
electronic equivalencef the function of originality andniqueness requirement of

the papenbill of lading.

The UNCITRAL Model Law on Electronic Transferable Record avoids possible
problem of existence of multiple @las to perform the same obligation by
employing thee combined sets of criteriag®8. The first one is the singularity
criteria. The model requires using reliable method €(t)o identify that electronic
record as the electronic transferable recdfd.Here, thelaw bothers on the

singularity of the record by using an articlhé& and a sngular noun which is

380 Explanatory Note to the UNCITRAModel Lawon Electronic Transferable Recomhra.74 and
78.

381 Supra p.58, chapter Three, section 3.1., sub section 3.1.3.

382 Explanatory Note to the UNCITRAL Model Law on Electronic TrandferdRecordpara. 8334.
38 UNCITRAL Model Lawon Electronic Transferable Record, Article, (10 (i) (a).
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electronic transferable recortf* €femphasis addéd The second approach is the
control approach. In this regard, the law provides that an electronic record shall be
capable of being controlled from its very creation until it ceases to have any legal
effect or validity>®®The third criteria set by the Modebhw is about retaining the
integrity of a given electronic recortlo that engdaccording to the explanatory note

of the Model Law at hand, €verification of the integrity of the electronic transferable
record could be achieved if a reliable assurance sged of the link between an
electronic signature affixed on the record and the content of that record at the time
the electronic signature was affixedlhe Model Law sets general reliability
standard to determine the reliability of the method employeddeatify the
singularity, uniqueness and integrity of the electronic transferable r&€ord.

4.3.3. Functional Equivalence Rule for Physical Possession and
Transfer of Rights by Delivery Requirement and ldentification of
Holder

As discussed under the thighapter of this paper dealing with legal issues of
electronidbill of lading®®’, it is identified that transfer of rights embodied in a paper
based negotiableill of lading can be achieved only with the transfer of the actual
or constructive possession owhat document. However, in case of electrdric
of lading it camot be transferredither through actual possessimnconstructive

possession.

The UNCITRAL Model Law on Electronic Transferable Records come up with a
functional equivalence rule féhe requirement of physical possession and transfer

of rights by delivery. Under article 11, the Model Law provides that:

(1) Where the law requires or permits the possession of a transferable document or
instrument, that requirement is met with respear electronic transferable record
if a reliable method is used:

(a) To establish exclusive control of that electronic transferable record by a person;
and

(b) To identify that person as the person in control.

384 UNCITRAL Model Law on Electronic Transferable Record, Article, 10 (1) (i) (a).
3851d., Article 10)1) (i)(b).

3861d., Article 12.

387 Supra p. 59, Chater Three, section 3.1, sub section 3.1.4.
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2. Where the law requires or permits transbérpossession of a transferable
document or instrument, that requirement is met with respect to an electronic
transferable record through the transfer of control over the electronic transferable
record3%®

As per the first sub provision, the requirementpoksession of a transferable
document or instrument can be achieved if and only is a reliable method is used to
establish the existence of exclusive control of a given electronic transferable record
by a person and to identify that person as person isdh&ol of the transferable
record. The requirement to identify the person in cortteshandhat €the method

or system employed to establish control as a whole should achieve the identification
purpose with respect to all the parties involved in the &etien,, 38 By doing so,

the person in control of the electronic transferable record can have the same legal
status as possessor of an equivalent transferable document or ins@ifiment.

There are electronic transferable management systems which are based on
distributed ledgers; blockchain technology. Such types of system identify the person
in control by referring to pseudonyms rather than to real names of the underlying
transaction. In such case, the system needs to show the link between the pseudonym
and rehname®** The holder of the private key corresponding to the address at which

an electronidill of ladingis kept will be deemed to have possession $fit.

According to Koji Takahashi, Block chain record book displays the addresses at
which tokens are mintained®®® The holders are pseudonymousfasaddresses are
cryptographic identities of the holders of the tokens in which they cannot be
displayed by their real nani& This can be done by having private and public keys.
Private keys matching to the addses are secret and this private key creates the
corresponding public key and the public key creates an address. By doing so, the
block chain technology linked pseudonym with the real n¥fme.

The second sub provision of article 11 of the Model Law provides that transfer of

control over an electronic transferable record is the functional equivalent of delivery

38UNCITRAL Model Law on Electronic Transferable Recgrdwrticle 11.

389 Explanatory Note to the UNCITRAModel Lawon Eledronic Transferable Record, para., 116.
390d., para 113.

39d., para.117.

392 bid.

39 oji TakahashiBlock chain Technology and Electronic Bills of Ladipg208.

3% bid.

39 bid.
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of the negotiabl®ill of lading. The requirement of surrender under the papkeof

ladingcan be performed by mere transfer of control over the electrdinat lading.
4.3.4.Rules on Amendment of Electronidill of L ading

As stated before, errors may occur on a giwérof lading while it is issued or later

on. For instance, theformation provided by the shipper may be different from what

is actually recorded on th®ll. In such cases amendment is inevitable. In case of a
paperbill of lading, the amendment can be done without any complication since the
amendment can be strat@grwardly identifiable in a papdrsased environment due

to the naturef the media use?f® But, the case of amendment of the electrdoilic

of ladingis not likewise.The UNCITRAL Model Law on electronic transferable
record come up with a provision which addresses how electronic transferable record
can be amended. The Model Law stated that, ... €[the requirement of amendment]
is met with respect to an electronic tranafée record if a reliable method is used

for amendment of information in the electronic transferable record so that the
amended information iglentifiedas such 3%’ €[emphasis addég Here, the Model

law requires both recordings of the amended informadiwh being identifiable of

such action.

4.3.5. Rules on Replacement or Conversion of Electroni®ill of

L ading to PaperBill of L ading and vice versa

Existing laws governing papéill of ladingmay not even forecast the possibility of
conversion to electronibgill of lading and vice versa. Replacement of palpirof
lading to electronichill of lading and vice versa may be the@ tommercial and

other reasond’he commission address#eesassuesunder article 17 and 18 of the
Model Law on Electronic Transferable Records. Article 17 addrebses
transferable document or instrument can be replaced with an electronic transferable

record.Article 17of the Model Law provides that;

1. An electronic transferable record may replace a transferable document or
instrument if a reliable method for the change of medium is used.

2. For the change of medium to take effect, a statement indicating a change of
medium shall be inserted in the electmtmansferable record.

3% Explanatory Note to the UNCITRAL Model Law on Elemtic Transferable Records, para.157.
397UNCITRAL Model Law on Electronic Transferable RecgrArticle 16.
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3. Upon issuance of the electronic transferable record in accordance with paragraphs
1 and 2, the transferable document or instrument shall be made inoperative and
ceases to have any effect or validity.

4. A change of medium in acatance with paragraphs 1 and 2 shall not affect the
rights and obligations of the partié®%

Double fold requirements are provided. The first one is, a reliable method should be
used for the change tifemedium. The reading of article 12 tell us that the reliability

of the method is to be assessed depending on the general reliability standard
specified there. Second, the law requires insertion of a statement in the electronic
transferable record that indites the fact of change of medium. The model law also
addressethe status of the transferable document which is converted to the electronic
transferable record. According to sub article 3, as soon as replacement is made the
paper document shall be madé ofiaction and ceases to have legal efféoming

to the case of replacement of electronic negotidbleof lading by paperbill of

lading the Model law also provides the same requirement like what is provided
under article 17%° Thus, no need to gortugh the detail.

4.5.6.Rules on Reliability of the Operator System

As a matter of fact, unless there is a means to measure the reliability of the operating
system (be it third party registry system, token system or distributed ledger),
digitalization d documentation process cannot be effective. The UNCITRAL Model
Law on Electronic Transferable record set down the following general reliability
standard which are applicable to all electronic transferable records management
system providers. Interalid, includes a given operation record system reliability
can be measured depending on its operational rules regarding the reliability of the
systent!% assurance of data integrit$% the ability to prevent access to and use of
the system by unauthorized pastiesecureness of hardware and softvi¥ibe

existence of regular accurate audits carried out by an independenthbdy,

398 UNCITRAL Model Law on Electronic Transferable Recadwdicle 17.
3991d., Articlel8.

400|d., Article 12(a)(i).

404d., Article 12(a)(ii).

402d., Article 12(a) (iii and iy.

403d., Article 12(a)(y.
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existence of declaration by a supervisory body or an accreditation body regarding

the reliability of the method and to have an applieabdustry standartf

Coming to the lesson that Ethiopia draw from the Model Law on Electronic
transferable records, as issues related to the functional equivalence of uniqueness,
originality, possession, transfer of rights by delivery is not yet addtess#er the
Ethiopia draft electronic commerce law, the government shall take the model law as
abench mark to legislate a separate law on electronic transfeeablels The same

is true to issues related to amendment, conversion of elecbitina lading and

reliability of the operatorsystem

404UNCITRAL Model Law on Electronic Transferable Recphdticle 12(a) (vi and vij.
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CHAPTER FIVE: CONCLUSION AND
RECOMMENDATION

5.1. Conclusion

Thestudy raised two interconnected research questions:

ov Should Ethiopia introduce electronic bill of lading?

ov How should the countrsegulat the electronic bill of lading?

The answer to the first question is yes. The following factors are identified by the
researcher as justification for the introduction of electronic bill of lading in Ethiopia.
The first justification is late arrivaf bill of lading which results in unnecessary cost
due to the delay of cargo clearance. The study revealed that in Ethiopia, late arrival
of bill of lading can be attributed to the following factors. The first factor is the fact
that the foreign tradddw of Ethiopia is mainly towards the Middle East and seuth
east Asia countries in which the cargo transit time is too short. Besides, even the
nature of cargoes imported to Ethiopia is mainly bulk cargoes which cannot be done
through multimodal system. €hsecond factor is the nature of Ethiopiass foreign
trade payment system. The study proved that the Ethiopian foreign exchange law
puts a restriction on the amount of transaction to be processed on the mode of
payment which does not require bill of ladifoyg processing payment. Payment for

all imports which worth more than USD 5,000, which amounts 98% of the whole
import, is required to be processed and paid either through documentary credit or

cash against document.

The second justification is vulnerabyl of paper bill of lading to loss and error,
which in effect result in high cost to rectify the problem that is either for amendment
or reissuance of the paper bill of lading. The thesis revealed that like what is
happening around the world, loss oragepancy on the particulars aflof Lading

is a usual challenge encountered by the business communities who are engaged in

international trade.

The third justification is related to Ethiopiasse vulnerability for documentary
fraud. The paper revealdtat bill of lading is a document undére target of
fraudsters due to its special nature of being a document of title. In this regard,
developing countries are the most vulnerable one due to the fact that parties involved
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in the process of the internatia business transaction lack the required skill and
knowledge to detect ghforged one from the genuiriéhe empirical analysis showed
that Bhiopia as a developing countsnyulnerable for fraudulent acts committed on
paper bill of lading. The Ethiopiadhipping and Logistics Service Enterprise bill of

lading have been forged many times.

Regarding the possible challenges of introduction of electronic bill of lading in
Ethiopia, the study finds out that the problem related to the national IT infrasgéructu
specially related to weak network connectivity and the existence of extended periods
of power cuts are the possible challenge that would affect digitalizafidhis
document. Regarding wittihe banks and government technological readiness, the
empirical analysis revealed that both of them are working to have digitalized

transaction; thus, there would not be problem in this regard.

Concerning the seconduestion first the paper identified and expounded the
possible ¢gal issues associated witligitalization of paper bill of ladingThe
creation of functional equivalence for the requirement of signature, document,
writing, originality, uniqueness and singularity, possession, identification of holder
and issuer of electronic bill of lading, circulatiofh the electronic bill of lading,
evidentiary value of electronic bill of lading, formation of contract as between the
carrier and endorsee, end of life cycle of electronic bill of lading and attribution of
the reliability of the operating system are thgon issues of electronic bill of lading
that need to be addressed by law.

Afterward, he paper examined tlewmpatibility ofthe existing legal environment

of Ethiopia in accommodating electronic bill of lading or not? The watelyzed

the policy ad laws of the country which ielevant for governance of bill of lading.

In terms of policy, although both the draft national logistics strategy and transport
policy are at the draft stage, the study showed that the government of Ethiopia is
working towardsdigitalizing transport documents used in the international trade.
Coming to the regulatory framework, the analysidefrmaritime code revealed that
there is no cleastatement under the law which requires issuantdlodf ladng in
document or writing formHowever, for the writer of this papasfar as electronic
medium of communication was not known while the maritime code of Ethiopia was

enacted anthere is aequirement of tweet oforiginals under the samthe same
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law leads toconclude that it isnot possible to issue electronic bill of lading
Regarding the signature requirement, the maritime code is still silent as to how it can
be signedThe writer of this research does not believe that it was the intention of the
then legislature toecognize electronic signature at the time in which the concept of

digitalization was not known at all.

Coming to the Multimodal Goods Proclamation of Ethiopia, the study revealed that
electronic bill of lading is recognized although there difference between the
negotiable and nenegotiable multimodal transport document. The study finds out
that the lav is not sufficient to address legal issues of electronic bill of lading. It fails

to address how the originality, singularity and uniqueness of electronic bill of lading
are to be guaranteed, how the requirement of physical possession and transfer of
rights by delivery is to be performed, how electronic multimodal bill of lading can

be amended and corrected and other legal issues which can be raised with

digitalization of bill of lading.

Related with the legal issue associated with the status of electtoniracts as
between the endorsee and the carrier under the Ethiopiat lesrMound thatan
electroniccontract between the carrier and thgakty endorsee through bill of
lading is not recognized although there is no prohibition to have electrariracis
under the Ethiopia General Contract Lakve law fails to address issues relating to
the characterization of consent and functional equivalence of signature and written
requrement stated under the law as validity requirement.Concerningthe
compatibility of Ethiopia security and cust@maws in light of introduction of
electronic bill of lading, it is found that the basic security laws of Ethiopia which are
scatteredn different laws of the country doest give recognition for pledging of
eledronic records as security. As a result, under the existing Ethiopian security law,
electronic bill of lading cannot be pledged before having a special provision which
allows doing so. It is also indicated that the customs law of Ethiopia allows to use
electronic records for customs formalities. However, the existence of a requirement
to produce original documents in order to check the accuracy of electronically
transmitted messages hinder the application of negotiable electronic bill of lading.
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Regardingthe admissibility of electronic bill of lading as an evidence before
Ethiopian court of law, it is noted that nothing is there to prohibit admission of an
electronic bill of lading as an evidence under the current Ethiopian evidence law.
Moreover, the aalysis of the draft electronic commerce law of Ethiopia indicated
that electronic carriage of goods and transport documents are not included. To sum
up, the existing legal environment does not properly address legal issues associated
with introduction ofelectronic bill of lading although there is a tendency towards

recognizing electronic bill of lading as electronic records.

Finally, the researcher haxamined the UNCITRAL Model Laws on Electronic
Commerce and Electronic Transferable Records to assess how legal issues
associated with electronic bill of lading are addressed and with a view to drawing
lesson to Ethiopialt is indicated that the governnteshall takethe above model

laws as benahark to legislate a separate law on electronic transferable bill of lading
and to reconsider the draft electronic commerce law in light of including carriage

contracts and transport documents as its subject matter.

5.2. Recommendation

The study has revealed that there is neethfavduction of electroic bill of lading
in Ethiopia.Conjointly, it is also shown that the Ethiopian legal environment is not
adequately compatible for issuance of electronic billdihig. On the bases of these

findings, the researcher woulde to recommend the following.

ov Ethiopia should enact law on Electronic Transferable Records for addressing
legal issues associated with negotiable electronic bill of lading. The law shall
include rules on functional equivalence of signature, writing, uniqueness,
originality, possession, transfer of rights by delivery, amendment, conversion of
electronic bill of lading to paper bill of lading and vice versa, and reliability of
the operator system.

ov Ethiopia should promulgate the draft electronic commerce law by including
additional provisions related to carriage of goods, transport documents,
functional equivalent provision for originality requirement of paper document
and provision which allows saritization of electronic records.

ov Article 81 of the customs proclamation No. 859/2014, which require submission

of original documents to check the accuracy of electronically transmitted

100



information, should be amended to limit its application on elawtrbill of
lading. The originality of electronic bill of lading cannot be verified by
submission of origingbaper document.

ov Ethiopia shall enhance information technology and power supply infrastructure
to avoid problems associated with weak network cotiviy and extended

periodsof power cut.
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