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Abstract 

This Dissertation analyses the constitutional and developmental dilemma of vertical power 

delegation over land in Ethiopia. It particularly examines the respective power of the Federal 

Government and regional states over land. It also analyses the constitutional status of 

vertical power delegation together with the institutional responses on upward flow of power 

over land. Cemented on the existence of several instances of power centralization over land, 

the Dissertation investigates the impact of the government‘s development orientation to that 

effect. It also presents relevant lessons that Ethiopia can consider by reviewing the 

experiences of selected federal states about vertical delegation of power. To that end, data 

were collected from relevant federal and regional laws, interviews, books, journals, 

conference and working papers, and newspapers. It is contended that the constitutional 

power allocation scheme over land does not clearly state the extent of federal legislative 

power over land and regional states‘ power to administer thereof. Moreover, there are 

indications whereby the Federal Government has centralized the power of land 

administration in opposition to the county‘s federal system and the constitutional order. 

Despite this, the relevant federal institutions that are mandated to defend the FDRE 

Constitution and the federal order have failed to resist the upward flow of power over land. 

The government has been justifying power centralization to its approach of development. 

Democratic centralism has been taken as an implicit justification for the continued power 

centralization. There is, thus, a quandary between the constitutionality of such power 

centralization effort and the government‘s approach of development. Following a thorough 

investigation of the issue, the study recommends that federal laws that empower the Federal 

Government to undertake matters of land administration shall be revised and the mandate 

shall be given back to regional states. It further calls for a constitutional amendment to 

elucidate the relative power of the federal and state governments over land. The federation 

shall also start to adequately decentralize regional power to realize and maintain regional 

autonomy. It is further counselled to take the lessons from the experiences of selected 

federations with a pinch of salt. 
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Chapter 1 

Introduction 

1.1. Research Background 

This doctoral study investigates the constitutional and developmental dilemma of vertical 

power delegation between the Federal Government and regional states in Ethiopia. The 

Dissertation is built on the claim that the several signs of upward flow of power over land 

have setbacks against the spirit of the Federal Democratic Republic of Ethiopia (FDRE) 

Constitution and the foundations of the federal system. This being the case, the government 

has been justifying centralized land administration on the basis of its approach to 

development. The approach to development that has been pursued in Ethiopia for about two 

decades requires the government to play a leading role in guiding the market, and for that to 

happen the government needs to have strong policy and programmatic power. As argued 

throughout this Dissertation, by taking this approach of development as an implicit 

justification, the Federal Government put itself in re-taking more power from the regional 

states in contradiction to the power allocation scheme in the FDRE Constitution. Given this, 

the study analyses the constitutional status of vertical power transfer over land along with its 

developmental dilemma. 

Federations are known for their incorporation of power allocation between orders of 

government in their constitutions.
1
 Government power is shared between the national 

government and member states of the federation taking particular contexts of a State.
2
 In 

addition to the constitutional power allocation, delegation of power between orders of 

government is also being utilized with the view to create flexibility and cooperation among 

levels of government in a federation.
3
 Delegation gives flexibility by making it possible to 

overcome the difficulties of a rigid division of power fundamentally when a constitutional 

amendment is difficult.
4
 It could avoid duplication of effort, both at the legislative and 

                                                           
1
 Wheare, KC. (1963). Federal Government (4

th
 ed.). Oxford University Press, Pp. 10-11 

2
 Anderson, Gorge. (2008). Federalism: An Introduction. Oxford University Press,  p. 59 

3
 Kelemework, Mideksa. (2018). The Constitutional Status of Upward Power Delegation in Ethiopia: The Case 

of Large-Scale Agricultural Land Administration Power (LLM Thesis), Addis Ababa University, School of 

Law, p. 23 
4
 Forest, Gerard. (1975). Delegation of Legislative Power in Canada. McGill Law Journal, 21, 131 – 147, p. 144 
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administrative levels and prevent the confusion that inevitably results even when there is 

cooperation between orders of government.
5
 

Delegation may, however, rescind the federation since the abandonment of power by the 

provinces may create a virtually all-powerful central government. Quite to the contrary, the 

federation could be reduced to a loose confederacy if the national government keeps on 

delegating too many of its power to the sub-units.
6
 While taking the delegated power back to 

the delegator is inherent in delegation, doing so would be difficult mainly when 

administrative machinery is already established. The exertion of pressure to either level of 

government to transfer power to the other is inevitable, and this gives rise to friction during 

refusal.
7
 In another context, delegation shall not be undertaken in a manner that allows one 

government level alone to decide every aspect of the delegation.
8
 This is to say, an order of 

government shall not be allowed to determine what power and how much power is to be 

delegated and how the delegated power shall be exercised. Particularly, the delegation shall 

not be subjected to unilateral withdrawal, amendment, or revocation of the central 

government as this could contribute to the creation of a loose federation.
9
 

Delegation of power could be either horizontal or vertical. In horizontal power delegation, the 

transfer of power happens between organs of government. On the other hand, in vertical 

power delegation, power transfer happens between orders of government. This latter 

delegation scheme has downward and upward aspects. Downward delegation of power 

happens when a federal government delegates its authorities to constituting state members. 

On the other hand, upward delegation of power is a scenario whereby state governments 

transfer their constitutional competences to the central level government. Compared to 

downward power delegation, upward delegation scheme is usually under strict procedural 

scrutiny in federations. This delegation usually limits the constitutional competence of 

constituting states and puts them under federal control. It also contradicts the desire for 

                                                           
5
 Ibid 

6
 Id, p. 145 

7
 Ibid 

8
 Anwar Shah. (2006). Local Governance in Developing Countries, Public Sector Governance and 

Accountability Series. The International Bank for Reconstruction and Development, Washington DC, P. 53; 

Assefa F. (2009). Federalism, teaching material, Prepared under the Sponsorship of the Justice and Legal 

System Research Institute, p. 368; Civil Code of the Empire of Ethiopia, Proclamation No.165/1960 Neg. Gaz. 

Extraordinary, year 19 No. 2, Articles 2199, 2200 (1) and 2200 (2) 
9
 Assefa Feseha. (2006). Federalism and the Accommodation of Diversity in Ethiopia: a Comparative Study. 

Wolf Legal Publishers, the Netherlands, p. 120. 
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decentralized governance that has the advantage, inter alia, for democratic participation, 

representation, and accountability, and public policy and governmental effectiveness.
10

 

Effective power decentralization is an asset for the people to closely participate in 

governmental affairs.
11

 In contrast, when it is centralized, people at the grassroots will be 

unable to closely observe government decisions that directly affect them and this paves the 

way for decision-makers to look after their interests.
12

 In this regard, upward delegation of 

power implies letting the concentration of government power at the national level and 

adversely affects the enhancement of democracy, good governance, and accommodation of 

diversities.
13

 Moreover, the chance for diversified application of some functioning areas 

would be ruined since it creates the chance for uniform application.
14

 

Ethiopia has adopted a federal form of government by leaving considerable autonomy to 

regional states and decentralized decision-making power up to the lowest level in different 

spheres including the administration of both rural and urban land. According to the FDRE 

Constitution, regional states have the power to administer land
15

 while enacting laws on the 

utilization and conservation of land is the prerogative of the Federal Government.
16

 From this 

power-sharing scheme, it is evident that both levels of government have stakes on land albeit 

in different level and context.
17

 

Apart from the constitutionally entrenched division of power, delegation of power has also 

been exercised in Ethiopia. The FDRE Constitution addresses downward delegation of power 

as it authorizes the Federal Government to delegate its mandates to state governments.
18

 

However, it does not explicitly address upward delegation of power. A close look at the 

power-sharing scheme in the FDRE Constitution and the nature of the federal system 

                                                           
10

 Norris Pippa. (2008). Driving Democracy: Do Power-sharing Institutions Work. Cambridge University Press., 

p. 3 
11

 Gardner, Delworth. (2001). Federalism and Agricultural and Resource Policy. D. P. Racheter et al. (Eds.), 

Federalist Government in Principle and Practice. Kluwer Academic Publishers, Pp. 212-213. 
12

 Id, P. 213 
13

 Kelemework, Mideksa. (2018). The Constitutional Status of Upward Power Delegation in Ethiopia: The Case 

of Large-Scale Agricultural Land Administration Power, supra notes 3, P. 24 
14

 Id, p. 25 
15

 Constitution of the Federal Democratic Republic of Ethiopia, Proclamation No.1/1995, Federal Negarit 

Gazeta, 1
st
 year, No.1, Addis Ababa, (hereinafter, FDRE Constitution) Art. 52(2,d) 

16
 Id. Art 51(5) 

17
 See the discussions in chapter 5, section 5.5 for the rationales why both orders of government have stakes 

over land. 
18

 FDRE Constitution, supra note 15, Art. 50(9) 
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indicates that the tendency is to prohibit upward delegation of power.
19

 This has been clear 

under the Minutes of the FDRE Constitution that prohibits upward power delegation.
20

 

Despite this, upward delegation is cited as a strategy for federal acquisition of power over 

land from regional states.
21

 Such upward flow of state power to administer land is evidence of 

power centralization over land, and this evokes a question as to why the Federal Government 

is interested in this delegation scheme. The following justifications can be considered. 

The first justification is related to the country‘s pursuit to alleviate poverty and the fact that 

land has a pivotal role in the process.
22

 Since the dawn of Ethiopia‘s Second Millennium, the 

Government of Ethiopia has been actively intervening in the economy through ownership of 

different government enterprises that otherwise would be formed and run by the private 

sector. This has been intensified after the country has pledged to pursue a development 

approach in the name of developmental state model.
23

 It requires the state to undertake 

leading role in setting development goals; and establishing institutional and organizational 

arrangements in complementarity with the market.
24

 The country desires to sustain a high 

economic growth rate, which generates demand for land to diversify and increase the volume 

of its export through the expansion of, inter alia, corporate farming.
25

 Based on the visions 

outlined in the Growth and Transformation Plan (GTP-I)
26

 and GTP-II
27

 documents, series of 

                                                           
19

 See Imeru, Tamrat. (2010). Governance of Large-Scale Agricultural Investments in Africa: The Case of 

Ethiopia, Paper presented at World Bank Conference on Land Policy and Administration, Washington DC, P.8. 

He observed that only the Federal Government can delegate its constitutional competence to regional states. On 

the opposite, the FDRE Constitution does not clearly provide as to whether regional states can transfer their 

powers upward to the Federal Government. 
20

 Minute of Ethiopian Constitution, Volume IV, 24-30, November 1995, p: 28-30 on Volume 000109-000112. 
21

 See, for instance, studies done by Assefa Fisseha. (2012). Ethiopia's Experiment in Accommodating 

Diversity: 20 Years‘ Balance Sheet. Regional & Federal Studies, 22(4), 435–473; Kelemework, Mideksa. 

(2018). The Constitutional Status of Upward Power Delegation in Ethiopia: The Case of Large-Scale 

Agricultural Land Administration Power, supra notes 3; Imeru, Tamrat. (2010). Governance of Large-Scale 

Agricultural Investments in Africa: The Case of Ethiopia, supra note 19 
22

 The preamble, first paragraph, of the Industrial Parks Proc. No. 886/2015 which states, ―…to accelerate the 

economic transformation or development of the country through the establishment of Industrial Parks in 

strategic locations to promote and attract productive domestic and foreign direct investment thereby upgrading 

industries and generate employment opportunity‖, impliedly shows this vision. 

23
 Elias Nour. (2013). Overview of Country Experience in Land Rights and Developmental Statehood: South 

Korea, Taiwan, China, and Singapore. Mizan Law Review, 7(2), 207 – 240, p. 207. 
24

 Alebel Weldesilassie, Mulu Gebreeyesus, Girum Abebe and Berihu Assefa.(2017). Study on Industrial Park 

Development: Issues, Practices, and Lessons for Ethiopia (Ethiopian Development Research Institute Research 

Report No. 29). Addis Ababa, P. 14; Meyns, Peter and Musamba, Charity. (2010). The Developmental State in 

Africa: Problems and Prospects. Institute for Development and Peace. University of Duisburg‐Essen, P. 12. 
25

 Muradu, Abdo. (2014). State Policy and Law in Relation to Land Alienation in Ethiopia (Ph.D. Thesis), 

University of Warwick, School of Law, Pp. 5-6 
26

 Federal Democratic Republic of Ethiopia Growth and Transformation Plan (GTP) 2010/11-2014/15 Volume 

I: Main Text, Ministry of Finance and Economic Development, November/2010, Addis Ababa 
27

 Federal Democratic Republic of Ethiopia, Growth and Transformation Plan II (GTP II) (2015/16-2019/20) 

Volume I: Main Text, National Planning Commission May 2016 Addis Ababa 
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actions are being undertaken to achieve the desires in the economic sector. Eagerness to 

alleviate poverty means the government has been engaging in land affairs. It is presumed that 

the developmental aspirations encouraged the Federal Government to engage in upward flow 

of power over land administration. 

The second justification is the need for centralized and easily accessible land delivery to 

investors. Centralized land allocation along with investment incentives and institutional 

schemes in favor of investors is desirable to ‗ensure speedy investment‘ through reduction of 

entry costs for the investments.
28

 With this, the Federal Government took huge tracts of land 

from regional states.
29

 As for the third justification, federal administration of land offers 

relatively better fallouts than what regional states can do in similar conditions. For instance, 

as it is going to be demonstrated in the body of the study, the land allocation process to 

Karuturi (an Indian Company) by Gambella National Regional State required federal 

intervention to reduce the land size and revise the lease terms.
30

 Likewise, by establishing 

industrial parks in different cities, the aim is to reduce unemployment, shortage of foreign 

currency, export deficits, among others. Despite these presumed rationales behind industrial 

parks, it is reported that industrial parks in Ethiopia have not been effective in respect to 

employment creation, alleviating the shortage of foreign currency.
31

 

The fourth justification is related to the premise that regional states have not been efficient in 

providing land to investors along with alleged widespread corrupt practices across regional 

states.
32

 It is to curb the temptations of ―rent-seeking‖ behaviours that post-2005 approach to 

development is introduced in Ethiopia by giving the state immense power in the economy.
33

 

The Federal Government considered that there are corrupt practices at the regional level in 

relation to the administration of corporate farms. But, corrupt practices have also been 

                                                           
28

 Muradu, Abdo. (2014). State Policy and Law in Relation to Land Alienation in Ethiopia, supra note 25, P. 

238. 
29

 Dessalegn Rahmato. (2011). Land to investors: Large-Scale Land Transfers in Ethiopia, Forum of Social 

Studies, Land Governance for Equitable and Sustainable Development, Forum for Social Studies, P. 10.  
30

 Elias Nour. (2011). Between ‗Land Grabs‘ and Agricultural Investment: Land Rent Contracts with Foreign 

Investors and Ethiopia‘s Normative Setting in Focus. Mizan Law Review, 5(2), 175 – 214, P.176 
31

 For instance, Fana Broadcasting Corporate on 14/12/2018 reported that while Hawasa Industrial Park's yearly 

income through exporting its products is expected to be 1 billion USD, the actual return is found to be 4 million 

USD. This unbalance between the plan and actual returns in the export of products is evidence to the claim that 

industrial parks in Ethiopia are not producing and exporting as desired. 
32

 Fasil Zewdie. (2013). Right to Self-determination and land right in Ethiopia: Analysis of the Adequacy of the 

legal Framework to address Dispossession. Law, Social Justice & Global Development (An Electronic Law 

Journal), 1 – 25 
33

 Alex de Waal (2018). The Future of Ethiopia: Developmental State or Political Marketplace? World Peace 

Foundation, Conflict Research Program, P. 2 
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common at the federal level.
34

 Despite all these presumed justifications, the constitutional 

status of such power transfer modality is questionable. 

1.2. Statement of the Research Problem 

As opposed to constitutionally sanctioned self-governance of regional states, upward flow of 

power over land administration is reflected in different federal rural and urban land laws, 

expropriation laws,
35

 practices of allocation of large-scale agricultural land,
36

 and in the 

administration of land in federal industrial parks in regional territories. Centralized land 

administration has been accompanied by institutional arrangements about land allocations for 

corporate farms;
37

 land administration activities in industrial parks;
38

 and the establishment of 

a federal institution with the mandate of undertaking urban land registration.
39

 

Such centralized administration of land raises an issue of constitutionality. As mentioned in 

section 1.1 and discussed in chapter 6, the FDRE Constitution does not contain provision(s) 

permitting the delegation of state power upward to the Federal Government. The practice of 

such delegation scheme is questionable as this has the force to undermine the power 

allocation between the federal and state governments in the federation.
40

 It is a must to 

formally amend relevant provisions in the FDRE Constitution before taking away the 

power(s) assigned to one order of government, which itself requires cumbersome procedures 

to pass through.
41

 The practice so far reveals that there is no formal amendment of 

constitutional provisions during the centralization of the power to administer land. 

Upward power delegation can be taken anti-thesis to the constitutional desire to decentralize 

power to the local and regional level. In other words, this delegation has the implication of 

                                                           
34

 Assefa Fisseha. (2012). Ethiopia's Experiment in Accommodating Diversity: 20 Years‘ Balance Sheet. 

Regional & Federal Studies, 22(4), 435–473, P. 446. 
35

 See Muradu Abdo. (2015). Reforming Ethiopia‘s Expropriation Law. Mizan Law Review, 9(2), 301 – 340, P. 

316, who remarks that the regional states have apparently delegated their legislative power to the center and 

they are reluctant to discontinue the delegation. 
36

 The power transfer here is not confined only to allocate land to investors, but also the mandate to identify land 

suitable for agricultural investment, determine lease price, follow up investors' progress in the development of 

the land and authorize investors to transfer land use rights to third parties (Arts 3, 5, 6 and 7 of the MoARD 

Directive). 

37
 Muradu, Abdo. (2014). State Policy and Law in Relation to Land Alienation in Ethiopia, supra note 25, P. 140 

38
 See Regulation No. 326/2014, Industrial Parks Development Corporation Establishment Council of Ministers 

Regulation, Federal Negarit Gazeta, Articles 10(1, 2 &3) that empower the Federal Government with the power 

to exercise various land administration functions about industrial park developments. 
39

 Assefa Fiseha. (2017). Constitutional Adjudication through Second Chamber in Ethiopia, Ethnopolitics, 

16(3), 295-313, P. 299 
40

 Assefa Fisseha. (2012). Ethiopia's Experiment in Accommodating Diversity: 20 Years‘ Balance Sheet, supra 

note 34, p. 446. 
41

 FDRE Constitution, supra note 15, Arts. 104 and 105 
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power concentration at the disposal of the national government. Letting the Federal 

Government to further centralize state power has the force for power accumulation at the 

central level.
42

 Upward delegation could create an open door to reignite historical power 

imbalance between the central government and the provinces.
43

 For an effective delegation, 

the ‗proper‘ consent of both parties should be secured even if this was not the case during the 

centralization of some aspects of land administration power by the Federal Government.
44

 

This being the case, the government has been justifying such power centralization on the 

ground of its approach to development, which has been pursued with series of power 

centralization and it undermines principles of democracy, federalism and state autonomy. 

Moreover, the authority of the federal and state governments about land is not clearly stated. 

The FDRE Constitution and subsidiary land laws lack clarity about where the legislative 

power of the Federal Government ends and the administrative power of regional states shall 

begin about land. Federal rural and urban land laws extend the mandate of the Federal 

Government to include matters of land administration through its different agencies.
45

 It is 

claimed that the Federal Government is continuously overshadowing regional states and there 

had not been concrete efforts to realize ‗legislative federalism‘,
46

 basically in relation to land. 

Besides, there are no adequate institutional responses to correct the unconstitutional upward 

flow of power over land. In other words, the current institutional framework was unable to 

resist upward flow of state power to administer land as the issue did not get proper attention 

in relevant institutions. There is also no a constitutional remark about the constitutional status 

of such upward power transfer within relevant forums. 

Although a couple of research works is undertaken concerning the Ethiopian federalism and 

land policy in different contexts, the state of existing knowledge indicates that the 

constitutional and developmental dilemma of vertical delegation of power over land is hardly 

investigated. While there are few research works having relevance to this study,
47

 the studies 

                                                           
42

 Husen Ahmed. (2017). Land rights and land grabbing in Oromia, Ethiopia. ELSEVIER, Land Use Policy, 70, 

247 – 255 
43

 Aalen Lovise. (2002). Ethnic Federalism in a Dominant Party State: The Ethiopian Experience 1991-2000. 

Bergen: Chr. Michelsea, Institute of Development Studies and human Rights, Pp. 104-105. 
44

 Assefa Fisseha. (2012). Ethiopia's Experiment in Accommodating Diversity: 20 Years‘ Balance Sheet, supra 

note 34, p.447 
45

 Assefa Fiseha. (2018). Federalism and Development: The Ethiopian Dilemma, International Journal on 

Minority and Group Rights, 25, 333 – 368 
46

 Andereas, Eshete. (2003). Ethnic Federalism New Frontiers in EthiopianPolitics. Paper presented at the 

1
st
National Conference on federalism, Conflict, and peace building, Addis Ababa, P. 25 

47
 See, for instance, Kelemework, Mideksa. (2018). The Constitutional Status of Upward Power Delegation in 

Ethiopia: The Case of Large-Scale Agricultural Land Administration Power, supra note 3; Elias Nour. (2011). 
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do not comprehensively address matters of vertical delegation of power over land. The 

studies specifically do not relate the constitutional and developmental dilemma of vertical 

delegation of power over land. It is presumed that the existing knowledge on the matter does 

not suffice to create awareness to policy makers and other stakeholders and to convince them 

to take corrective measures. Cemented on this research gap, this study analyses the 

constitutional and developmental dilemma of vertical delegation of power over land in 

federal Ethiopia. 

1.3. Objectives of the Study 

The general objective of the study is to investigate the constitutional and developmental 

dilemma of vertical delegation of power over land in Ethiopia. Moreover, it has the following 

specific objectives: 

a) To analyse the relative authority of the federal and regional governments in 

relation to land; 

b) To review the constitutional, legal, and institutional frameworks about vertical 

delegation of power specific to land; 

c) To examine the constitutional implications of the different indications of vertical 

delegation of power over land; 

d) To analyse the inferences of the government‘s development approach towards 

upward flow of power over land administration; and 

e) To draw lessons relevant to Ethiopia from the review of federations on vertical 

delegation of power over land. 

 

1.4. Research Questions 

The main research question is an investigation of the constitutional and developmental 

quandary of vertical delegation of power over land in the contemporary federal system of 

Ethiopia. The research attempts to answer the following specific research questions: 

a) How far the power of the federal and regional governments over land is clearly 

apportioned? 

                                                                                                                                                                                     
Between ‗Land Grabs‘ and Agricultural Investment: Land Rent Contracts with Foreign Investors and Ethiopia‘s 

Normative Setting in Focus, supra note 30; Imeru, Tamrat. (2010). Governance of Large-Scale Agricultural 

Investments in Africa: The Case of Ethiopia, supra note 19; Kena Deme. (2017). The Impact of Federal-States 

Intergovernmental Relations on Regional States‘ Autonomy in Ethiopian Federal System. African Journal of 

Political Science and International Relations, 11(5), 125 – 143; Assefa Fiseha. (2018). Federalism and 

Development: The Ethiopian Dilemma, supra note 45 
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b) How does vertical delegation of power over land relate to the existing 

constitutional, legal and institutional frameworks? 

c) How the different aspects of vertical power delegations over land are seen in line 

with the country‘s federal system and constitutional order? 

d) How far government‘s approach to development contributes to upward flow of 

state power to administer land? 

e) What relevant lessons could Ethiopia draw from the review of federal experiences 

on vertical power delegation? 

1.5. Scope of the Research 

This Dissertation has centrally examined the constitutional and developmental dilemma about 

vertical delegation of power with respect to land. Both rural and urban land is the target here 

since vertical power delegation over land is happening in both cases. The study is further 

limited to vertical delegation of power over land within the period Ethiopia has been under a 

constitutionally sanctioned federal structure, i.e. post-1991 Ethiopia. In terms of unit of 

analysis, the study gives much emphasis to one aspect of vertical power delegation, i.e. 

upward power delegation although downward delegation of power over land is not totally 

ignored. As it is going to be examined in the body of the study, it is upward flow of state 

power that has been the central challenge to the federal system. Although vertical delegation 

of power over land has implications to local level administration, the study confines the 

discussion on the federal and regional level only. Geographically, the study is limited to 

Ethiopia although it also reviews the experiences of selected federal states in respect to 

vertical delegation of power over land. 

1.6. Significance of the Research 

To the best of my knowledge, vertical delegation of power over land with its constitutional 

and developmental implications is hardly investigated. It is almost scant to find research 

findings that comprehensively address the issue to the degree it requires. With this state of 

affairs, this research will be significant in generating new knowledge. It can also be an 

important asset in bridging the existing literature gaps and can be used by academicians, 

policymakers, researchers, and students. The expectation is that government officials and 

other stakeholders will get the findings important to better appreciate the issues the study 

reveals and strive for solutions. Ultimately, it will initiate policy and legal reforms. 
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1.7. Organization of the Study 

To properly answer the research questions, the Dissertation is organized into nine chapters. 

Chapter 1 is an introductory chapter consisting of research background, statement of the 

research problem, research objectives, research questions, significance of the study, scope of 

the study, and organization of the study. Chapter 2 draws the methodology of the research. 

The chapter highlights the research approach, the sources of data employed, the methods of 

data collection, sample size determination, the data analysis methods and other related issues. 

Chapter 3 deals with the features of federalism in a way that sheds light on the theme being 

explored in the present Dissertation. Following a brief discussion on the essence of 

federalism, the chapter introduces three approaches to power allocation relating to natural 

resources specific to land, i.e. centralized, decentralized and middle way/combined 

approaches, and succinctly indicates the Ethiopian position. 

Chapter 4 draws relevant lessons from the review of selected federations about vertical power 

delegation. It considers the experiences of the USA, India, Canada, Germany, and Australia 

federations. By analysing the state of vertical delegation of power in such federations, the 

chapter introduces a range of lessons Ethiopia can consider to constitutionally regulate 

vertical transfer of power over land between the Federal Government and regional states.  

Chapter 5 addresses federalism and power allocation about land in Ethiopia. The chapter 

essentially argues that the power-sharing scheme under the FDRE Constitution about land is 

ambiguous and lacks lucidity and clarity. Of the ambiguities, the issue as to whether regional 

states have a constitutional mandate to regulate the administration of land can be one 

instance. The chapter also discusses the rationales why both orders of government have 

authority over land. 

Chapter 6 reviews the constitutional status of vertical delegation of power in line with the 

nature and foundations of the country‘s constitution and its federal system. The FDRE 

Constitution permits downward delegation of power while it contains no provision(s) dealing 

on upward delegation of power. The chapter also reviews institutional responses to upward 

flow of state power to administer land. In this latter issue, the review shows that the 

HoF/CCI, HPR, and the judiciary could not halt the continuous upward flow of power over 

land administration. 
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Chapter 7 investigates the indications of vertical power delegation with respect to land and 

examines their constitutional implications. The chapter contends that although the FDRE 

Constitution does not permit upward power delegation, there are indications for the practical 

existence of upward flow of power over land. The indicators for this include central 

allocation of land for corporate farming, federal execution of land legislation, central land 

administration on federally established industrial parks in regional territories, and urban land 

and property registration. All these indicators suggest the normative and practical existence 

and practice of centralized land administration, which contradict both the FDRE Constitution 

and the federal system. 

Chapter 8 presents the implications of the country's development approach on upward flow of 

state power over land administration. It also briefly outlines the state of upward flow of state 

power relating to land in post-EPRDF Ethiopia. The chapter demonstrates that the EPRDF‘s 

approach to state-building resulted in power concentration at the national level. Under the 

guise of revolutionary democracy, the EPRDF had been extensively intervening both in the 

market and regional affairs. Especially, the party structure did not allow regional states to 

undertake their activities outside federal framework. Important decisions got their foundation 

from the EPRDF's Central Committee and such decisions shall be adopted and executed 

uniformly. Despite several ―reforms‖
48

 in post-2018 Ethiopia, upward flow of state power 

over land has not gained adequate attention by the current administration. The trends so far 

indicate that there are fertile grounds for upward flow of state power over land to sustain in 

the future, too. 

Chapter 9 summarizes the main findings of the study, offers a range of policy suggestions, 

and indicates future research areas. 

                                                           
48

 This researcher prefers to use this term reform in quotation marks because it is not clear where the change 

could end, and whether it is genuine or not. The current administration is showing both hope and despair. The 

optimism is that some reforms have been undertaken. However, human rights violations, including mass 

killings, displacements, arrests, and the domination of a vanguard party system are rampant under this current 

regime, too. The new Prosperity Party is unable to defend the people of Ethiopia from the systematic human 

right violations. Militant groups in different regional states have been committing ethnic-based mass killing, 

displacements, robberies and rapping women and children, among the few crimes. While all these are serious 

national concerns that call for a clear national security issue, the leading government seems not eager or unable 

to take necessary measures. Several opposition political parties indicate that much of the human rights violations 

are happening either under the sponsorship of government officials or their deep reluctance. While tolerable as 

part of transitions most countries have passes through, the Ethiopian case is beyond that. Given the surrounding 

political uncertainties and unsatisfactory nature of the changes so far and the losses outweigh the hopes. 
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Chapter 2 

Research Methodology 

This study investigates the constitutional and developmental quandary of vertical power 

delegation over land in the contemporary federal system and constitutional order of Ethiopia. 

This current chapter discusses the methodology utilized in the research. It shows the overall 

process how the researcher conducted the research. It briefly describes the research 

methodology, the research approach, the data sources, and the methods of data collection. It 

also explains the sample size determination, the data analysis methods, the ethical 

considerations, validity strategies and the roles of the researcher in undertaking the whole 

research in general and collecting data in particular. The dissertation employs primary and 

secondary data sources in the form of interviews, legal, case and document analysis. Once the 

data from different sources is secured using the techniques to collect the data, it is analysed 

using theme analysis. 

2.1. Research Methodology 

Research methodology deals with how data concerning a phenomenon should be collected 

and analysed.
1
 It is a systematic and theoretical analysis of the procedures applied to a field 

of study. It involves the procedures of describing, explaining, and predicting phenomena to 

solve a problem. In research methodology, one will be aware of the various steps that are 

necessary for studying a particular research problem along with the logic behind them.
2
 This 

Dissertation follows socio-legal research, which exhibits both legal and sociological elements 

of a particular research issue.
3
 It is a law-in-book and law-in-action scholarship as it exhibits 

both the black letter of the law along with the practices.
4
 It is a mix of legal positivist and 

socio-legal methodologies since it analyses the constitutional and normative frameworks of 

the power allocation with regard to land, how it plays out on the ground including.  In other 

words, the research is not pure doctrinal legal research since the narrations in it go beyond 

what is put in the legal text. Doctrinal legal research, in turn, does not give researchers room 

to attend to non-doctrinal questions. 

                                                           
1
 Greenwood, J., & Levin, M. (1998). Action Research, Science, and the Co-optation of Social Research. Studies 

in Cultures, Organizations, and Societies, 4(2), 237 – 261 
2
 Kothari, CR. (2004). Research Methodology: Methods and Techniques (2

nd
ed.). New Delhi: New Age 

International Limited. 
3
 Dobinson, I. & Johns, F. (2007). Qualitative Legal Research. Mcconville, M. & Chui, W. (Eds.), Research 

Methods for Law. Edinburgh: Edinburgh University Press, P. 19 
4
 Ibid. 
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The socio-legal research has the main task of suggesting constitutional, legal, or policy 

reform or an amendment of the existing laws and procedures after the examination of the 

practices in line with the legal framework. It helps to examine the legal frameworks along 

with the practices concerning the particular problem already identified. Such a research often 

includes a consideration of the social factors involved and/or the social impact of current law 

and practice. In this regard, the type of research done is descriptive or evaluative and its main 

task is to provide a recommendation for legal or policy reform or an amendment of the 

existing laws and procedures.
5
 

2.2. Research Approach 

A selection to a research approach is influenced, among other things, by the nature of the 

research problem or issue being addressed, the researchers‘ personal experiences, and the 

expected audiences for the study.
6
 In the domain of research approach, we have qualitative, 

quantitative and mixed research approaches that can be used in different contexts. The 

process in qualitative research involves emerging questions and procedures; data typically 

collected in the participant‘s setting; data analysis builds inductively from particular to 

general themes; and the researcher interprets the data.
7
 Apart from this, the final written 

report has a flexible structure.
8
 In addition to the data from the literature and the relevant 

laws, qualitative data is collected from interviews. This researcher chooses a qualitative 

research approach as it best fits the nature of the research problem and the objectives 

identified in this Dissertation. In this research the approach is used in the analysis of the law 

and determines its nature and helps to investigate the legal and practical situation of vertical 

land delegation in the context of the Ethiopian federal arrangement. 

2.2.1. Sources of Data 

In the process of identifying and retrieving information necessary to support decision-

making, the research utilizes both primary and secondary data sources. Library and web 

searches and interviews with different people are utilized. Additionally, pertinent cases from 

the House of Federation (HoF) and the Council of Constitutional Inquiry (CCI) were 

considered. 

                                                           
5
 Ibid. 

6
 Creswell, John (2014). Research Design: Qualitative, Quantitative, and Mixed Methods Approaches. 4

th
 

Edition (hereinafter, Creswell, John (2014). Research Design: Qualitative, Quantitative, and Mixed Methods 

Approaches). 
7
 Ibid. 

8
 Ibid. 
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2.2.1.1. Primary Data 

Primary data are collected from relevant laws, interviews with different research respondents, 

and relevant decisions of the HoF/CCI to binding interpretations. 

a) Legal instruments 

Concerning the legal instruments, the author manages to search for relevant federal and 

regional land laws, the FDRE Constitution and its drafting material, regional constitutions 

and other laws. The 1995 federal Constitution is the basic law in this research. The FDRE 

Constitution contains different principles and rules that help to guide the overall issues in the 

country. It guides the social, political, economic, environmental, administrative, and other 

sensitive issues. Specific to this research, the Constitution contains rules on power sharing 

schemes between the federal and regional governments. It also contains provisions describing 

the nature of the Ethiopian federal system, the economic and political ambitions of the 

country, the land rights and the policy statement of land ownership. The same Constitution 

contains modalities of vertical power transfer between orders of government. Likewise, state 

constitutions have nearly similar regulations with the federal Constitution. To the extent state 

constitutions are relevant to the issues in this Dissertation, they are consulted. 

The subsidiary legislation relevant for this research include: the Rural Lands Administration, 

and Use Proc. No. 456/2005, the Urban Landholding Registration Proc. No. 818/2014, 

Payment of Compensation and Resettlement of Displaced People Proc. No.1161/2019. It also 

includes Expropriation and Valuation, Compensation and Resettlement Council of Ministers 

Reg. No 472/2020, the Urban Lands Lease Holding Proc. No. 721/2011, Industrial Parks 

Proc. No. 886/2015; Industrial Parks Council of Ministers Reg. No. 417/2017; Council of 

Ministers Reg. No. 283/2013; Proc. No. 17/1996, A Proclamation to Provide for the 

Amendment of Proc. No. 16/1996. Relevant legislation to this study further include the 

ANRS, Proc. No. 17/1996, A Proclamation to Provide for the Amendment of Proc. No. 

16/1996; The Revised Amhara National Regional State Rural Land Administration, and Use 

Proclamation, Proc. No. 133/2006; The Revised Amhara Regional State Rural Land 

Administration and Use Determination Proc. No. 252/2017; Benishangul Gumuz National 

Regional State Land Administration and Use Proc. No. 85/2010; The Oromia National 

Regional State, Rural Land Use and Administration Proc. No. 130/2007. Moreover, as can be 

found relevant, several other laws have been utilized. The researcher has also looked at the 

Minute of the FDRE Constitution and Minute of Proc. No. 456/2005 to understand the 
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deliberations made during the making of both the FDRE Constitution and this federal rural 

land administration and use law. 

b) Decisions of the HoF/CCI 

The researcher utilized relevant decisions of the HoF/CCI to explain the issues in this 

Dissertation. In the process of analysing the experience of some federal states in respect of 

vertical delegation of power over land, this researcher gets the chance to refer cases that are 

referred in a particular writing. Based on the law enacted to consolidate the HoF and to define 

its powers and responsibilities, the decisions rendered by the house are binding and parties in 

the decision that adhere to the decisions.
9
 Given this, considered two decisions rendered in 

this house that are relevant to the issues in this research. One of the decisions is related to the 

constitutionality of the urban lands registration law. The other is related to the constitutional 

status of ANRS Rural Land Proc. No. 17/1996. Both decisions are analysed in the body of 

this dissertation. As the judiciary is not actively refereeing federalism issues in general and 

matters pertaining to vertical transfer of power between the federal and regional states over 

land in particular, there are no cases entertained by this organ in relation to these matters. In 

consequence, the effort of this researcher to consult decisions of the Federal Supreme Court 

remains futile. 

c) Memorandum of Understandings 

Moreover, the study highlights the memorandum of understanding between the federal and 

regional governments to transfer the mandate to allocate investment lands for corporate 

farmers. As attached in the appendix section, this researcher could consult the memorandum 

of understanding between Ministry of Agriculture (MoA) and Gambella National Regional 

State to allocate land for corporate farmers (appendix 3) and the memorandum of 

understanding between the MoA and ONRS, Borena Zone to allocate land for corporate 

farmers (appendix 4). These memorandums of understanding are consulted with the view to 

concretize the practice of power centralization over large-scale agricultural investment land 

and the fact that upward power delegation is sought to that end. 

d) Interview 

Primary data is further collected through interviews with several respondents. In qualitative 

interviews, the researcher conducts face-to-face interviews with participants, telephone 

                                                           
9
 See Proclamation No. 251/2001, Proclamation to Consolidate the House of the Federation of the Federal 

Democratic Republic of Ethiopia and to Define Its Powers and Responsibilities, Federal Negarit Gazeta, 7
th
 

Year 41, 6 July 2001, Arts. 11 and 56 
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interviews. These interviews involve unstructured and generally open-ended questions that 

are few in number and intended to provoke views and opinions from the participants.
10

 The 

purpose of the interview is to obtain valuable information on the constitutional and 

developmental dilemma of vertical delegation of power over land in Ethiopia. With the view 

to acquire relevant data from the respondents, the researcher employed semi-structured 

interviews. Such formally predetermined flexible questions are used with the assumption that 

the respondents will reveal their views to the extent the researcher can obtain the required 

information to the study. 

The data collection started at Bahir Dar in three institutions: ANRS Investment Commission, 

ANRS Bureau of Land Administration, ANRS Industrial Parks Corporation. Both officials 

and experts in such institutions were interviewed, and the researcher got the chance to obtain 

relevant documents from the institutions and piloted the questions. The data collection 

continued in different federal institutions resided in Addis Ababa. Series of interviews were 

conducted with individuals from the HoF, House of Peoples Representatives (HPR), Federal 

Supreme Court, CCI, Federal Industrial Parks Corporation, and MoA. Moreover, interviews 

were undertaken with experts in land laws and land administration. The fact that interview 

data is collected from ANRS shall not suggest the research has a particular focus in this 

regional state only. As power centralization over land is happening in almost all regional 

states of the country, mainly for the sake of the convenience of the researcher, the questions 

are piloted in relevant institutions in this regional state. The researcher wants to stress that no 

other considerations were taken in collecting data from this regional state. As the questions 

prepared for each institution have focused on the particular institutions interviewed, detailed 

data about the themes has been obtained. 

2.2.1.2. Secondary Data 

The secondary sources of data are collected from books, book chapters, journals, conference 

and working papers, government reports, newspapers, magazines, and electronic sources. As 

one of the study objectives aims to seek for best practices from other federal states in relation 

to vertical power delegation over land, a review is carried out on some federal states i.e., 

India, Canada, Germany, Australia, and the USA. It is agreed that a workable federal system 

shall always be designed with specific local conditions in mind. This is on the credence that 

every federation would have specific conditions that would make it different from other 
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 Creswell, John (2014). Research Design: Qualitative, Quantitative, and Mixed Methods Approaches, supra 

note 6. 
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federations. In other words, despite several shared elements, it is obvious that no two federal 

countries are identical.
11

 

With this in view, there may not be a ―one-size-fits-all‖ federal system that can be adhered to 

by other countries.
12

 Due to this, despite several structural features and political processes 

common to most federations can be identified, federations have exhibited many variations in 

the application of the federal idea.
13

 This is so important in the sense that the differences 

across federal systems imply that everything cannot be taken for granted while sharing 

lessons between and among federations. One shall be careful in taking lessons: one cannot 

just pick models off a shelf. Even where similar institutions and legislative frameworks are 

put in place, different circumstances may make them operate differently.
14

 

This researcher is not arguing here that these federal systems have typical similarities with 

the Ethiopian federal arrangement. In many respects, some elements make the two systems 

different; things that make them different outweigh their similarity. There are marked 

differences in the formation, structure, and practice of federalism, economic and political 

conditions, and cultural and societal formations among these countries and in comparison to 

Ethiopia. Yet, there are still lessons the Ethiopian system can take to better appreciate and 

constitutionally regulate vertical delegation of power over land. Meanwhile, the approach 

here is not to compare and contrast the above federal systems with Ethiopia; rather the aim is 

to draw lessons that are relevant to Ethiopia. Taking all these into account, several lessons 

can be taken to Ethiopia upon the review of the experiences of selected federations. 

2.2.2. Sample Size Determination 

The exact sample of participants to the interviews and the number of cases for analysis is 

determined based on data saturation. In effect, data collection shall be completed when data is 

found saturated, or if fresh data no longer adds substantial information. With this, the 

researcher undertook interviews from each relevant institution and the interviews were 
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finalized upon ascertaining that data collection was saturated and collection of new data was 

no more relevant. 

One aspect behind qualitative research is to purposefully select participants that will best help 

the researcher understand the problem and the research question. This does not necessarily 

suggest random sampling or selection of a large number of participants and sites, as typically 

found in quantitative research.
15

 The selection for interview respondents in this research is 

purposive one as it is considered that relevant data on the issues can be obtained from them. It 

is supposed that the institutions and research respondents in these institutions have nuanced 

knowledge about the practices and norms of vertical power transfer between orders of 

government. 

The HoF, the HPR and the judiciary are responsible to defend the constitutional order and the 

federal system, and these institutions would have the chance to observe the practice of 

vertical power delegation over land. As can be evidenced from the nature of interview guide 

questions (Appendix 2), the researcher has tried to collect institution specific and detailed 

data from the research respondents in each institution. Once the institutions are selected based 

on purposive criterion, specific individuals for interview are selected based on snowball 

sampling technique. Once the researcher approaches the particular institution and highlights 

the objective of the study, along with the nature of the data to be collected, he was refereed to 

interview pertinent individuals to the issues. This approach has benefited the researcher to get 

relevant, informed and detailed information through the interview. With this, the researcher 

undertook in-depth interviews with 21 research respondents. 

2.2.3. Data Analysis Methods 

Data analysis is central in qualitative research. Whatever the data are, it is the manner the 

analysis is undertaken that, in a decisive way, forms the outcome of the research. In most 

cases, an intensive data analysis starts when all data have been collected and prepared. Other 

times, the analysis begins with the collection of the data and both steps are applied in a 

parallel, sometimes entangled way.
16

 The data obtained through the above data collection 

instruments have been organized, analysed, and interpreted using theme analysis by 

employing thematic categorization. The thematic areas (that were instrumental in preparing 
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the research guide questions) were the following: (a) the constitutional status of upward 

delegation of power; (b) institutional responses on vertical transfer of power; (c) the 

developmental implications of upward flow of state power to administer land; (d) the 

variations of federal and regional rural land laws; (e) the power to administer land in 

corporate farms; (f) the power to administer land in federally established industrial parks in 

regional territories; and (g) the power allocation over land. The findings are expressed in 

textual forms and are inserted as part of analysing the issues in the chapters, sections and sub-

sections. 

2.3. Ethical Considerations 

To enhance the quality and reliability of the academic and policy contribution of research 

works, it is vital to follow deeply entrenched ethical standards.
17

 A researcher is expected to 

consider the protection that shall be accorded to the interests, dignity, honour, and privacy 

issues in the process of the research. The following two ethical standards deserve attention 

here. One is securing the consent of the participants before starting to collect data. Research 

respondents had neither been coerced nor directed to give their opinions to issues relevant to 

the research. Respondents shall be informed of the fact that their identity will not be disclosed 

to anyone else save their explicit consent. This helps the participants to retain ownership of 

their voices and exert their independence in making decisions.
18

 

Research participants were informed about the purpose of research, and the manner the 

information would be used in the research, basically about the confidentiality of not to expose 

personal information that could lead to any person feeling danger or difficulty due to the data 

collected. This researcher wants to clarify that the fact that the names of the research 

participants and their affiliation are made in express terms stems from their consent. The 

other is related to the manner facts shall be presented in the research. Creswell noted that ―in 

research, it is academically dishonest to withhold important results or to cast the results in a 

favourable light to the participants‘ or researchers‘ inclinations‖.
19

 In this regard, the 

researcher has presented the crux of the facts obtained from different sources without 

arranging them in favour of his/her arguments. 
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2.4. Validity Strategies 

One aspect of qualitative research is that researchers typically gather multiple forms of data, 

including interviews, observations, documents, and audio-visual information rather than 

relying on a single data source. The researchers then review all of the data, make sense of it, 

and interpret it.
20

 The researchers will not only rely on one version of the collected 

information; rather they are expected to consider the whole sources of data in a manner to 

validate the data obtained from the other data collection mechanisms. Validity is based on 

determining whether the findings are accurate from the standpoint of the researcher, the 

participant, or the readers. With this, the researcher tried to triangulate the data obtained from 

the review of legal instruments, review of the literature and interviews. 

To minimize the possibilities of bias, different sorts of information that run counter to the 

themes are presented. This is because, ―real life is composed of different perspectives that do 

not always coalesce, discussing contrary information adds to the credibility of an account‖.
21

 

Conflicting ideas in a similar issue can help to appreciate the diverse views of the 

respondents and research findings, and the researcher can reach on unbiased decision that 

accommodates different views. The explanations will get more valid and realistic if 

contradicting views are incorporated in the process. 

2.5. The Role of the Researcher 

In a qualitative research, the role of the researcher is fundamental compared to the other two 

research approaches. A researcher in a qualitative research collects data him/herself through 

document examination, observing behavior, or interviewing participants. Relying on 

questionnaires or instruments developed by other researchers is not desired in qualitative 

research while collecting data.
22

 Not only this, gaining entry to a research site and the ethical 

issues that might arise are also elements of a researcher‘s role.
23

 With this, it is the researcher 

that undertook the interviews with research respondents and examined relevant documents. 
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Chapter 3 

Federalism and Approaches to Power Allocation over Land 

3.1. Introduction 

This chapter demonstrates the essence of federalism briefly. It also discusses the different 

approaches of power allocation over land. Power allocation between the federal and state 

governments is central in federations. The discussion conveys that the concept of federalism 

is a difficult subject matter to define. As the understanding of the term varies from place to 

place and across time, having a single and conclusive definition for federalism is difficult. 

But, there are attempts to define the term. 

The chapter proceeds with investigating the approaches to allocate power over land. These 

approaches are the centralization approach, decentralization approach, and a combined 

approach. In the decentralized approach, the power over land and resource governance 

belongs to state and local level governments. In the centralization approach, on the other 

hand, power is concentrated and assigned only to the national level government. This 

approach is central in maintaining uniformity and helps to correct the defects in the 

decentralized approach. 

In the middle approach, there is concurrency of power between the federal and state 

governments. In other words, it is not only one order of government entrusted with the power 

on the resources. This approach is important to get the best out of federal and state 

governments' cooperative actions. There is usually the support of the national government to 

state and local governments to properly manage natural resources. The chapter ends with a 

summary of the whole discussion. 

3.2. The Notion of Federalism 

Federalism is such a vast concept. It has faced a somber crisis of conceptualization.
1
 This is 

because ―there [have] been several varieties of political arrangements to which the term has 

properly been applied‖.
2
 The difficulty is that the meaning of the word has been thoroughly 

confused by changes in the institutions to which it refers. As it is a concept always in the 
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process of evolution and constant adjustments,
3
 forwarding a precise definition for federalism 

appears practically difficult. In effect, a word originally referring to institutions with an 

emphasis on self-government has come to connote domination by a gigantic impersonal 

concentration of force.
4
 It is not, thus, startling that there are varying definitions of federalism 

and the attempted definitions are showing contradictions. 

Larry Kramer‘s remark further strengthens this point, ―talking about federalism feels a bit 

like joining the proverbial blind men trying to describe an elephant. It's such a big topic; one 

cannot possibly hope to grasp more than a small part of the beast‖.
5
 John Law‘s observation 

upholds this fact. For him, federalism ―is subject to multiple definitions, which overlap with 

one another in various ways and sometimes conflict. This leads to material negative 

consequences for both academic research and public policy, which can no longer be 

overlooked‖.
6
 From these, providing an all-inclusive and conclusive definition for federalism 

is difficult. Indeed, the definitional ambiguities of federalism implicitly ―testify to the 

richness of the term and its importance in the real world of politics as well as political 

discourse‖.
7
 

Federalism traces its root to the Latin word foedus, meaning ‗covenant‘ or ‗pact‘. The term is 

meant to be a voluntary union of different territorial units for specified common interests.
8
 

Broadly speaking, federalism identifies a particular pattern of political order based on the 

territorial distribution of power and shared sovereignty.
9
 While a study on federalism usually 

tends to focus basically on power distribution,
10

 the term also implies ―a metaphor that 

facilitates the understanding of how individuals structure their relationships with each other, 

how they realize their aspirations, and how they conceive and configure their multiple 
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identities.‖
11

 This indicates that federalism does not mean mere sharing of power: it also 

includes complex and overlying structures and negotiation of identities.
12

 

Federalism is commonly understood by the fact that it is a combination of two interrelated 

elements: ―shared rule and self-rule‖.
13

 These two terms imply that federalism is a balance 

between autonomy of the local level (self-rule) and their participation at the higher political 

level (shared rule).
14

 The inference is that a federal country is more than a mere alliance of 

independent entities. There is normally a Federal Government with the authority to act for the 

common interest and constituent units deriving their legitimacy from the people,
15

 and this 

offers a solution to accommodate institutional center-periphery conflicts.
16

 In this regard, 

federalism plays an important role to mediate the tensions between decentralization and 

centralization by providing a playing ground for both to operate.
17

 For this, the national 

government shall remain the forerunner in keeping the federation function properly by 

providing ―the frame uniting the cells or constituent units‖.
18

 

Under a federal setting, the different levels of government are expected to coordinate with 

each other. It is observed that ―…the central and regional governments are each, within a 

sphere, coordinate and independent.‖
19

 Federalism allows each order of government to 

coordinate its respective functions.
20

 The relationship between spheres of government shall 

be guided under the principles of coordination. Each shall remain supreme in the functional 

areas entrusted to them and states shall not be subordinate to the central government and vice 

versa. Interferences against the authorities vested within one government order in different 
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contexts are a sign of violation of the federal system.
21

 In effect, each shall respect the 

functional autonomy of the other(s).
22

 A properly regulated relationship between the Federal 

Government and the sub-units facilitates cooperation between the two.
23

 It also governs the 

manner regional units shall be represented at the central politics, and eases intergovernmental 

relations.
24

 Federalism is also known to have a variety of features, which are going to be 

discussed in the following section. 

3.2.1. Characteristics Features of Federalism 

Federalism has the following commonly raised characteristics. The first is the territorial 

distribution of power. Based on the contexts in a country, government functions shall be 

distributed between the central government and the sub-units for a state to be called federal.
25

 

The general consensus, according to Ronald Watts, is that the more the degree of 

homogeneity within a society, the greater the power that has been allocated to the Federal 

Government. Quite the reverse, when there is a greater degree of diversity, there is a chance 

for the decentralization of power to the constituent units of government.
26

 

The second characteristic of federalism is related to the difficulty of changing constitutional 

power distribution. Federalism does not mean that power allocation shall not, in any case, be 

changed: it rather can be changed based on certain constitutional amendment procedures. The 

existence and functions of the units and the central government can only be modified through 

amending the constitution, which shall obtain the consent of both levels of government.
27

 The 
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people should also have direct or indirect participation in the process of changing the power 

allocation.28 

The third characteristic is about the assignment of residual powers. In dealing with residual 

powers, there are two options. One way is enumerating federal powers and leaving state 

powers residual. The other way is the reverse of this and the constitution enumerates 

exclusive state powers, leaving federal functions residual. Residual powers can be in the 

hands of states, as in the cases of the USA, or the Federal Government as happens in Canada 

and India.
29

 

The fourth is related to the role of the Federal Supreme Court to umpire power-related 

conflicts between the federal and state governments.
30

 Upon conflicts between orders of 

government on account of powers allocated to them, a third party shall be called to adjudicate 

the matter.
31

 Despite irregularities, in common cases, a Supreme Court is called to provide a 

final verdict on the disputes. For instance, in the USA, the Supreme Court is responsible to 

decide over constitutional disputes and matters containing constitutional interpretation. On 

the other hand, this task in Ethiopia is not made by its Supreme Court: it is rather the HoF 

entrusted with this task.
32

 The trend in European countries is diverse in this regard. 

The fifth characteristic is the need for equal representation through the upper chamber of the 

assembly.
33

 In almost all federations, the units have a voice in national policy-making 

through an upper chamber of the assembly, where each state normally receives equitable 

representation.
34

 Sixth, the equality of two chambers of the assembly is an essential 

characteristic of federalism to mention at this stage. The upper chamber of the assembly 

should have effective power, especially in the legislative process. Yet, this may not be 

reflected in all federations, for instance, in the Ethiopian case, although both upper and 

lower houses do exist, the former, unlike the latter, has no or limited legislative role. 
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Moreover, the need for a written constitution is fundamental in federations. All the above 

characteristic of federalism would be best served if there is a written constitution. As the sub-

units forming the federation may worry about the possible surrender of more powers than 

they know, it is essential to have a written constitution embodying the division of powers, 

and binding all governmental authorities.
35

 A written constitution will further embody the 

fundamental rules agreed in advance to bring the federal system into existence and contain 

the consensus of the parties on the system they have established without ignoring the 

possibilities for amendment.
36

 This demands that all state and federal authorities derive their 

powers from the Constitution to which they shall behave under the limits set in the 

Constitution.
37

 

The demand for a written constitution is essential in a federation since it is a guarantee 

against possible interferences of the agreed covenants. However, if the terms in the covenant 

are not precisely stated in a written constitution, it will be exposed for easy interference. It 

further guarantees any unilateral alteration to the Constitution, where major amendments 

affecting the federal balance commonly require substantial consent from both spheres of 

government.
38

 

3.2.2. Federalism and Decentralization 

A comprehensive understanding of federalism requires appreciating its relationship to 

decentralization. While federalism is always escorted by decentralization, one is not a basic 

condition for the other. Federalism is the constitutionally backed arrangement while ordinary 

laws provide the baseline for decentralization.
39

 The fact that power is shared between 

spheres of government may not make a system federal as this is also common in unitary 

systems. For instance, Britain, being a unitary state, allowed self-government right for 

Scotland and Wales in the 1990s. The Westminster has decentralized several powers to the 

Welsh and Scottish assemblies, giving them a status closer to constituent units in a 
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federation.
40

 In effect, mere decentralization of government functions does not make the 

system federal; what matters is the instrument of the power devolution. 

Theoretically, in federalism, every structural modification must be regulated by the 

Constitution while this is not the case in decentralization
41

 as the central government can 

unilaterally undertake structural modifications. Besides, the existence of the constituent 

entities and their autonomy in federalism cannot be created, merged, or abolished by ordinary 

legislation. In decentralization, however, such activities can be done without necessarily 

resorting to the Constitution.
42

 Jan Erk contends that practically such distinction between 

federalism and decentralization is blurred for some African countries. For instance, in South 

Africa, Ethiopia, and Nigeria, the fact that federalism and decentralized governance belong to 

the same constitutional settlements, and are put in place simultaneously, has made their 

functioning inseparable from one another.
43

 In these states, the line between the two is close 

and makes it difficult to distinguish them.
44

 

The distinction of the two is well reflected by Daniel Elazar. For him, decentralization 

requires a center where decisions are made to determine ―what is to be decentralized and one 

who can decentralize‖.
45

 Federalism does not require a single center but, what matters is a 

dispersal of power among many centers that must coordinate with each other to sustain the 

system of government.
46

 Having this remark, the trends in several Scandinavian countries tell 

that they are constitutionally unitary but practice strong forms of decentralized governance.
47

 

Centralized governance is often associated with unitary states. However, it shall be noted that 

centralized governance can also be exercised in federal systems within their constituent 

entities. In this regard, it is important to consider the experience of Belgium where federalism 
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is working closely with the steady erosion in the powers of the provinces which function 

below the constituent units of the federation.
48

 

3.3. Approaches of Power Devolution 

Division of power is important to make the relationship between tiers of government ‗co-

ordinate‘ rather than ‗sub-ordinate‘ and limits the power of government or any particular 

majority.
49

 This has to do with limiting a government level to the mandates it has in a 

Constitution. In other words, strict observance of power division helps to deter a particular 

government level not to intervene in the mandates vested to the other(s). If the Federal 

Government becomes either too strong or too weak as a result of the power-sharing 

arrangement, the federal balance is said to be upset, and either the regions lose most of their 

effective power or the federation falls apart. Proportionate power allocation is, thus, advisable 

for a federation to function properly and sustain for a reasonable time. 

Federations show strong motives to be united for certain purposes and desires to keep 

autonomy for other purposes.
50

 To this end, few powers are almost always assigned to the 

Federal Government and others to regional units with frequent outliers in the process.
51

 The 

depth of decentralization chosen determines the manner how the division of powers shall be 

allocated in a federation.
52

 In most mature federations, the Federal Government has 

authorities shared in common and symbolizes the whole people in a nation. In effect, the 

Federal Government shall control functions having nationwide implications.
53

 Likewise, sub-

units usually retain power vital for the full exercise of regional autonomy and self-

governance.
54

 On this basis, regional units shall entertain power not primarily in the list of 

common interests to the general nation.
55

 

There are different options of power-sharing countries can consider to apportion government 

functions vertically between the federal and state governments. Cheryl Saunders identifies 
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three of the most common options about the manner government functions ought to be shared 

in a federation. The first approach is to exclusively list the powers of the national government 

by leaving the rest residual to the constituent units.
56

 In this case, a decision needs to be made 

about whether some or all of these powers are exclusive to the center, or whether they are 

'concurrent' powers. In this approach, constituent units' authorities are largely dependent on 

residual powers. The second approach is to provide two lists of exclusive power for both the 

center and the constituent units with adequate safeguard against possible encroachments. The 

third approach is to have three lists of power, two of them identifying exclusive power and 

the third comprising concurrent matters, which can be exercised either by the national 

government or the constituent units, as the case may be.
57

 

Nevertheless, which of the options shall be chosen and adopted depends on a State‘s decision 

on several matters. Cheryl Saunders suggests two considerations that are central in this 

regard. The first consideration is for which level of government residual power shall be 

entitled to and the second is the rule to resolve conflicts in the exercise of power.
58

 Hence, an 

appropriate decision on these two matters helps to choose a power-sharing option that will fit 

a State‘s internal contexts. 

There are also two broad models on vertical devolution of power that have a close relation to 

the above three options of power-sharing – the dualist and the integrated models. The dualist 

model assigns different functions to each order of government in which each is expected to 

legislate and execute the functions assigned to them.
59

 In effect, the legislative authority 

would come along with executing it. Yet, the model does not provide a neat separation of 

powers. This is because ―so many issues have regional, national, and even international 

dimensions and many different responsibilities of governments are themselves intertwined‖.
60

 

By bestowing both regulatory and implementation functions, the possible context-based 

execution and regulation could be highly affected. For instance, there could be matters that 

need national-level regulation, but with local-level enforcement. However, if both authorities 

are vested in one order of government, there is a clear deviation from the desire to allocate 

powers at local and central levels of government. 
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The integrated model on the other hand provides for many shared functions where units of 

the federation often administer policies and/or laws legislated by the central government.
61

 

Some subject matters are exclusively assigned to an order of government while most 

functional areas are concurrent. Here, the central government sets framework legislation 

while regional units can complement (but not contravene) their legislation. This model is 

usually called ―administrative federalism‖ as constituent units are responsible to undertake 

administrative tasks. However, restricting the detail of central policy-making to leave room 

for decisions and laws at the level of constituent units is rather difficult.
62

 It is to say that, 

determining the extent of detail that federal policies shall possess and the share of units for 

their lawmaking is a practical difficulty of the integrated model. 

3.4. Approaches to Allocate Power over Land 

In this part, the chapter scrutinizes approaches of vertical allocation of power over natural 

resources in general and land in particular. Whether the power of management over natural 

resources shall belong either to the national government or state governments or both of them 

has been debatable by scholars in the field. Some present concrete arguments for centralized 

management of natural resources. Others, on the other side, favor a decentralized form of 

managing such resources through sub-units of the federation. There are also arguments to 

adhering to the middle position. 

This current section then identifies and discusses three approaches to allocate government 

functions, i.e. centralized, decentralized, and combined or middle way approaches. These 

three approaches are not readily made to be used directly. The use of one or more of the 

approaches is highly contingent upon several considerations of a particular state. Andrew 

Bauer, et al. noted that socio-political considerations and realities should be taken in choosing 

where natural resource governance responsibilities should lie in a State.
63

 It is to say that, 

States could prefer to apportion power by considering their internal contexts rather than being 

influenced and guided mainly by available theoretical perspectives. The following sections 

present the three approaches. 
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3.4.1. Decentralized Approach 

One approach of power allocation over land and other natural resources is the 'decentralized 

approach'. In this approach, the power on land and resource governance shall belong to state 

and local level governments, and this guarantees local-based governance.
64

 It promotes 

―sustainable management, participatory governance and equitable benefit sharing‖ of 

resources at the local level.
65

 It also ensures ―good governance, service delivery and poverty 

alleviation‖ – leading to sustainable development.
66

 In principle, decentralization helps to 

improve resource allocation, efficiency, accountability, and equity. The expectation is that as 

local governments are closer to the local community, it is more likely that they realize the 

needs and potentials of their constituents better than what the national government could be 

aware of. 

Not only this, decentralization can have a relative advantage to hold local leaders accountable 

given the possible awareness of the community on what is happening in the state machinery. 

It also helps to promote democracy, maintain local participation, and build social capital.
67

 

On natural resource management, decentralization ―seeks to accelerate the transfer of 

decision-making powers from the central government to subnational institutions to enhance 

efficiency, equity, and justice in the management and use of natural resources to support local 

development‖.
68

 Enhancing equity, justice and efficiency can be an entry point to tackle 

societal problems. 

The challenge in decentralization is the existence of variations in standards among localities 

and the creation of difficulties to achieve a ‗coherent national land policy‘.
69

 Practically 

speaking, each locality can take its land governance business differently from others taking 

into account their internal contexts. 
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The level of decentralization may not be the same across countries as prevailing conditions 

within them may differ. Even there could be differences in the level of decentralization 

within a country for different natural resources due to the socio-economic, ecological and 

political conditions. In effect, it is important to note that power decentralization is a relative 

notion, in which it does not result to remove the central government from natural resource 

governance. It rather means that the central authority along with state, provincial, and local 

institutions share functions considering ‗the subsidiarity principle‘.
70

 Also, decentralization 

does not mean the complete surrender of resource ownership. It instead implies the transfer of 

rights and responsibilities based on reserving some tasks to higher state organs.
71

 This is to 

say that, decentralization connotes the movement from ―highly centralized governance to an 

appropriate multi-layered governance system‖.
72

 

For effective governance of land, a strong central authority is needed to lead and realize the 

process of decentralization. In this regard, the role of the central authority could be three-fold: 

(a) formulating and heading the implementation of the necessary legal and institutional 

reforms; (b) supporting the mobilization and realization of targeted decentralized governance 

and capacity creation; and (c) mounting a system of checks and balances in the process of 

resource governance including monitoring and evaluation.
73

 Hence, a local level government 

would not manage its natural resources alone: it will rather be assisted by the central 

government with a minimal level of involvement. Even when greater decentralization is 

pursued in a country, more coordinated action between the national and local level 

governments is expected and this shall facilitate the decentralization effort. To successfully 

lead this coordinated action, the central government shall have several responsibilities.
74

 This 

nuances that decentralization by no means entails to neglect the role of the national 

government towards fruitful decentralized resource governance. 

Various justifications were developed and forwarded to justify decentralized resource 

governance. Basically, in the USA, there have been strong motives to adhere to this approach. 

Daniel Esty
75

 identifies five considerations to justify decentralized natural resource 
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governance by reviewing several related literature, relevant cases, and laws. The justifications 

are: - (a) benefits out of diversity in a federation; (b) little or no fear for ―Race-to-the-

Bottom‖; (c) public choice argument; (d) discontents with the national level establishment of 

―overarching moral principles‖; and (e) the justification on the insignificance of externalities. 

Daniel Esty‘s first justification for decentralized resource governance in a federation is the 

benefit out of diversity. A decentralized regulatory and execution approach permits the 

simultaneous testing of various policy responses.
76

 As each federating state would try to 

manage their natural resources in a bit diversified manner, this will be an opportunity to test 

each way of management and pick for best practices in several respects among the others. 

Ashira Ostrow observes that the government will be able to test multiple policy responses as 

local governments would employ their way of management of the resources.
77

 

The second consideration is a counter for ―Race-to-the-Bottom‖ justification. Proponents of 

decentralized resource governance argue that there is little or no reason to fear a regulatory 

race to the bottom. Even competitions among constituting units could exert pressure on the 

government towards efficient and effective regulations.
78

 In other words, such 

decentralization can serve to lobby and influence the government for effective and efficient 

regulation of natural resources. 

The third justification is centered on the ―public choice argument‖.
79

 Two reflections are 

forwarded to substantiate this justification. First, decisions rendered at the national level are 

often less representative than those made at the local level.
80

 This is based on the assumption 

that the closer the decision making organs are to the people, the better the chance for them to 

get participated.
81

 Second, distortions of political decision-making by interest groups are 

more severe as we go higher in governmental structures.
82

 In this justification, local-level 

decision-making makes it sound for the people to get adequate public participation and 

consultation and discourages interest group distortions – which can be minimized as we go 

down to the ladder. 
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Esty‘s fourth justification for decentralized resource management bases on moral grounds. 

Richard Stewart‘s claim – that ―it is easier to carry out policies aimed at establishing 

overarching moral principles on a national level than a state or local level‖ – got criticism by 

those who prefer for decentralization. This group rejects the moral consideration for 

centralization and held that larger governmental entities shall not be allowed to set standards 

relevant in resource governance.
83

 It is further held that ―the welfare loss inflicted on the sub 

jurisdiction cannot be justified‖.
84

 The observation is that resource mismanagement at the 

federal level is happening on a large-scale basis.
85

 In sum, on account of moral grounds, local 

level governments' authority over their natural resources shall not be centralized. 

Esty‘s final reflection in favor of decentralized resource governance builds on the strong 

rationale for ―the insignificance of externalities‖.
86

 While externalities could justify 

centralized regulation, the capacity of governments to regulate effectively is limited to which 

welfare losses are minimized by allowing unregulated market forces to operate freely. 

Advocates of this line of argument reject not only federal regulation basically on 

environmental matters: they rather reject all government regulations to natural resources.
87

 

These justifications could guide countries to adopt a decentralized approach in their effort to 

allocate management power over their natural resources either to the federal/central or 

state/local governments. 

Moreover, Paul Burgess et al. criticize the usual top-down approach of doing things in states 

and implicitly support decentralization in government structures.
88

 They identify and state 

three scenarios where the obvious top-down policy measures are obstructing the expected 

efficiency and effectiveness of government activities. First, developments over time urge 

local governments to renew public confidence in local democratic institutions. Local-based 

leadership and planning and engagement of the community are the focuses,
89

 which can best 

be served through decentralization. Second, the marginalized section had strong claims for 
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the priority of community engagement and capacity creation. Such demands exert pressure 

against the government to decentralize some functional autonomy to local level structures.
90

 

Third, they maintained that ―local government's reliance on traditional, departmental and 

professionally-led approaches to policymaking and service delivery may be inappropriate‖ – 

hence, a new approach is required.
91

 This latter remark criticizes the usual approach of 

dealing with policy and other matters. Local-based decision-making and service delivery is 

required rather than sticking with the top-down approach.
92

 These three justifications against 

top-down approach have relevance to land and other resource governance too, which can best 

be governed with adequate decentralization. 

Anne Larson and Fernanda Soto further provide different validations where decentralization 

in resource management can be preferable to national-level resource management.
93

 First, 

compared to national-level bureaucracy, local-level structures are more 'representative' and 

'accountable' to their constituents.
94

 This is important given local level governments are 

physically close to the local community than the national government. Second, if local 

governments are given little authority on those resources, it is less likely that they will take 

strong motivations to manage the resources sustainably. Likewise, unless the intended 

benefits from the resources can be secured, the authorities will have little motivation to 

sustainably utilize and conserve the resource. This may lead local authorities to emphasize 

obtaining economic benefits rather than working for the resources' enduring conservation.
95

 

This is also the case for land management whereby in the absence of genuine decentralization 

of power over land, the local level administration may not be interested to devote for the 

sustainable utilization of the resources. 

The third point is relating to whether downward accountability can be adequate safeguard for 

natural resources. Larson and Soto uphold that such accountability cannot suitably guarantee 

the sustainable management of the resources.
96

 By mere delegation of authority to local level 

governments, it may not be possible to bring the desired end unless by leaving sub-units to 

have the constitutional authority to that effect. Delegation is a temporary dealing usually for a 
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short period and it is subject to revocation mainly at the will of the delegator. Hence, 

delegation cannot be a sustainable means to guarantee the upkeep of the delegated authority 

at the disposal of the delegatee for an unprecedented period. This, in turn, would discourage 

local level governments to work on long-term resource protections and cannot ensure their 

sustainable utilization since the delegation can be terminated at any condition and time 

provided in the delegation instrument and pertinent laws. 

On the other hand, the above authors are convinced that local level governments are hit by 

capacity problems, which hinder proper resource management. Yet, they maintain that this 

shall not be considered a sufficient ground to ban local governments from managing their 

natural resources. Capacity-related problems can be solved if adequate intervention is made 

by the national-level government. The national government, rather than claiming the mandate 

to manage natural resources from the local level, shall capacitate local level governments to 

handle the matter by themselves.
97

 

Decentralized land and resource governance is common in different federations. Of several 

federations, the Nigerian and USA federal systems can be mentioned. Nigeria‘s federal 

system depends on an appropriate division of function and resource between the federal, 

regional, and local level governments.
98

 The level of decentralized land administration can be 

evident from the constitutional power allocation and subsequent land reforms. Following the 

land reforms of the 1970s, nearly all land is vested in the Governor of each state. State 

Governors are authorized to grant rights of occupancy over the land, to consent to the 

alienation of such rights, and to override them on account of public interest.
99

 

State Governments have the authority to consent for sale transactions or the land is subject to 

the order of a court. Moreover, the designation of the urban and non-urban areas of a state is 

their exclusive prerogative.
100

 The Federal Government is barred from administering state 

lands.
101

 It is called to administer land, which comprises landholdings vested to be retained 
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by the Central Government before the commencement of the Land Use Act of Nigeria.
102

 The 

only way the central government would play a stake to administer land is only when the land 

constitutionally belongs to it. 

Decentralized power over land is also central in the USA. The federation gives greater 

emphasis to local governance.
103

 States in the USA are responsible, inter alia, for property 

law, land use laws, water, and mineral resource laws, and others.
104

 Hence, this discloses that 

States have primary legislative power on land use laws. Even the Western States that in 

earlier times ceded their land administration power to the central government are now 

claiming the power back. Moreover, the decisions of the Federal Supreme Court further 

testify that power over land is primarily the prerogative of state governments (see the 

discussions of chapter 4). 

3.4.2. Centralized Approach 

In the preceding section, it is shown that there is a tendency in the literature advocating 

decentralized land and natural resource management. But, decentralization in respect to land 

and other natural resources management could also have its inherent limitations,
105

 and it 

cannot be the only tenable and exclusive approach. There is also a centralization approach 

deserving scrutiny. In the centralization approach, power is concentrated and assigned only to 

national-level government. It is up to the national level authority to decide on the 

management and governance of the resources.
106

 In the context of power of land 

expropriation, the centralized approach could ―enhance uniformity of standards, achieve a 

coherent national land policy and establish a body of core expertise.‖
107

 

Before the 1940s, natural resource management was decentralized in the USA. During such a 

period, federating states were entitled to manage their respective natural resources. Yet, later 

developments paved way for centralized management of natural resources. This was as a 

result of Congressional hearings in the late 1960s and early 1970s that spelled out three broad 

                                                           
102

 Bola, Fajemirokun. (2002). Land and Resource Rights: Issues of Public Participation and Access to and in 

Nigeria, supra note 106, Pp. 3 – 4 
103

 Ashira Ostrow. (2012). Land Law Federalism, supra note 77, Pp. 1442 – 1443 
104

 Hao Bin. (2011, April). Distribution of Powers between Central Governments and Sub-National 

Governments. Paper presented to Committee of Experts on Public Administration, New York, P. 3 
105

 Anne Larson and Fernanda Soto. (2008). Decentralization of Natural Resource Governance Regime, supra 

note 67, P. 228 
106

 Brightman Gebremichael. (2016). The Power of Lad Expropriation in the Federation of Ethiopia: The 

Approach, Manner, Source, and Implications. Bahir Dar University Journal of Law, 7(1), 1 – 36, P. 13 
107

 Food and Agricultural Organization. (2008). Compulsory Acquisition of Land and Compensation, supra note 

64, P. 13 



38 
 

reasons for such centralization. These were: - (a) interstate spillovers of pollution; (b) poor 

regulation performance of states; and (c) the possible existence of interstate competitiveness 

due to divergent standards.
108

 

Richard Stewart identifies four core rationales for centralized natural resource regulation, 

which are keenly related to those identified by USA Congress. According to Stewart, based 

on the review of relevant literature, laws, and cases, centralization was found inevitable for 

the following grounds, namely: - (i) the need to address the tragedy of the commons and 

achieve national economies of scale; (ii) to overcome disparities in political representation; 

(iii) to deal with market failures arising from externalities; and (iv) to benefit from pursuing 

moral ideals and the ―politics of sacrifice‖ on a national plan.
109

 

Stewart‘s first justification for centralization of natural resource management in federal 

systems is backed by ―race to the bottom‘‘ competition among the states. The observation is 

that basically in the determination and regulation of environmental standards, there are times 

whereby individual states or the community may wisely decline unilaterally to adopt high 

environmental standards that could obstruct the performance of the industry and the 

development of the economy.
110

 States may provide very low environmental standards in 

attracting new investment and job opportunities in their localities in competition to other 

localities. By looking at this, other states may join the race to ―cut environmental standards 

triggering a downward regulatory spiral and non-optimal results‖.
111

 All these affect the 

manner natural resources should be conserved and used sustainably. Recognizing this, 

Stewart holds that ―national environmental laws facilitate the collective action necessary to 

escape from this race‖.
112

 A national-level regulation and set standards are sought effectively 

to escape from such competitions that could result in profligate and unsustainable use of the 

natural resources. 

Stewart's second focus is the disjunction between the ―political power of polluters‖ and 

―interests in the environment‖. He notes that environmental advocates experience difficulty in 

achieving a critical threshold of political activity and influence at local or state levels. Quite 
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the reverse, these people are effective in amassing sufficient resources to attain national-level 

success.
113

 The third point by Stewart is the widely recognized market failure associated with 

externalities. Local governments show little diligence to deal with externalities about 

pollutions, and central level regulation can help to deal with this problem. His final remark 

for centralized natural resource management builds on the claim that it is easier to carry out 

policies aimed at establishing overarching moral principles on a national level than a state or 

a local one. He argues that the fundamental moral obligations of one citizen to another and 

future generations as well must be defined nationally and embodied in federal laws.
114

 Yet, 

this point was criticized by decentralization arguments in which to establish overarching 

moral principles, local level governments shall not surrender their autonomy to define and 

regulate environmental standards. 

As land, in most cases, is a local wealth,
115

 it is rare to get a power allocation that excludes 

state governments from land affairs. However, even if the power over land may be allocated 

to both orders of government, there is a chance for the powers to be channeled at the central 

level. It is to say those land-related mandates originally vested to state governments could be 

centralized upon fulfillment of certain considerations. The Indian federation is notable in this 

regard. In India, power is shared as Union, State, and Concurrent where the Central 

Government shall have a superseding authority in matters of items contained in concurrent 

lists.
116

 States have powers relating to land policies, meaning that they retain exclusive power 

to make laws on those issues. Consequently, enacting laws relating to land policies shall be 

the prerogative of constituting state members.
117

 With the view of achieving an egalitarian 

society, state governments in India are authorized to take measures for land reforms.
118
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Although India is an example where both normative and practical decentralization has been 

fully accepted,
119

 in certain circumstances, the parliament can also make laws on subjects 

mentioned in the State list. The Union Parliament has to pass a resolution with a two-thirds 

majority mentioning that it is expedient to legislate on State power in the interest of the 

nation.
120

 According to this arrangement, there is a chance for the Union Government to enact 

on land matters once the Union Parliament decides in favor of central regulation on matters 

of land. The Union Government has enacted a law on States‘ competence as regards 

determining Land Ceiling in urban settings of India (see the discussion of section 3.3). 

On another account, the experience of South Africa can be mentioned here. Specific to the 

power of land expropriation, the country‘s expropriation bill vests this power to the Minister 

of Public Works.
121

 As an organ belonging to the Federal Government of the Republic of 

South Africa, it can be argued that the federation followed a centralized approach of power 

allocation about land expropriation, and this is justified to maintain uniformity in 

expropriation standards.
122

 

3.4.3. The Middle Approach 

In the combined approach, both national and local governments are entitled to administer and 

manage land and other natural resources. There is a concurrency of power between the two 

orders of government.
123

 In this case, the central government will supervise local authorities 

while governing land and resources.
124

 This is especially common when broad-based support 

is important.
125

 Yet, when power is assigned for two or more orders of government at a time, 

problems could happen. It is to say even with the adoption of this middle way approach, the 

problem of variations in standards, the difficulty to achieve coherent national land policy, and 

the inability to establish a body of expertise might occur. The problem is exacerbated when 

there are several local and higher authorities working in collaboration to a particular end.
126
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This is to say while there is a chance for cooperation, achieving coherence could be a 

problem in this approach. 

This approach is best reflected in the Russian Federation in which power over land is vested 

within the federal and state governments concurrently. The federal and local governments 

share jurisdiction over many items one of which is the use and disposal of land, subsoil, 

water, and other natural resources.
127

 In Germany as well, the transfer of land, natural 

resources, and means of production to public ownership or other forms of public enterprise is 

the joint mandate of the two orders of government.
128

 In Canada also, there is an increased 

concurrency of federal and provincial powers in areas of former federal exclusivity. The 

jurisdiction over land resources is divided between the federal and the provincial 

governments.
129

 

In Ethiopia, the roles of the federal and state governments vary from one natural resource to 

the other. The variations in this regard can be seen in three settings. In some natural 

resources, regional states have the authority to administer natural resources without sharing 

them with the Federal Government provided that the particular natural resource is found 

exclusively in the territory of regional states. The ideal example here is the power on land. In 

this natural resource, state governments have broader power of administration and issue land 

administration laws. The only role of the Federal Government, in this case, is enacting laws 

over the utilization and conservation of land, and the mandate to administer land belongs to 

regional states.
130

 A relative detailed discussion on the power sharing scheme between orders 

of government over land is made in chapter 5. 

In some other natural resources, which include rivers, forests, and lakes linking two or more 

regions, the power of management is shared between the two orders of government. In these 

natural resources, the power of issuance of laws belongs to the Federal Government. For 

instance, regarding the management of natural forests, the Federal Government legislates on 

the development, conservation, and utilization of forest resources but regional states shall 

administer the same as per the federal laws. In other categories of natural resources, the 

management is exclusively left to the Federal Government. This government level has both 
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legislative and administrative authority over the resources. Regional states play no role in 

these natural resources. This way of resource management is centralized, and it aims to avoid 

conflict of interest among states sharing the resources.
131

 

The Ethiopian experience reveals that power allocation in relation to land and other natural 

resources does not fall to any of the above three approaches of power allocation. It is to say 

as the power allocation varies across each natural resource, one cannot safely put in either of 

the above power allocation approaches. However, specific to land, the Ethiopian model 

seems to resemble the combined approach. But, this does not mean that the combined 

approach best explains the Ethiopian case of power allocation over land. Concurrency of 

power seems not envisaged under the FDRE Constitution concerning land. The authority of 

each order of government is distinct from the other. The authority over land is shared 

between the federal and state governments. Concerning land administration, for instance, it is 

the sole responsibility of regional states and this cannot be shared with the Federal 

Government. Likewise, legislative power over the utilization and conservation of land cannot, 

in principle, be shared with regional states, except the delegation given by the Federal 

Government. 

The Ethiopian approach also shares some aspects of the centralization approach. This is 

particularly important given the national government is allowed to enact laws on the 

utilization and conservation of land with the justification of maintaining uniformity in setting 

standards on the utilization and conservation of land (see the discussion in chapter 4). This is 

central in the centralization approach as it aims to correct the defects in the decentralization 

approach such as possible competitions among the state and local level governments in 

setting lower standards in resource governance. This can be done by allowing the national 

government to set standards that cannot be trespassed by regional and local level 

governments in relation to land conservation and utilization. 

Likewise, the Ethiopian case shares aspects of the decentralized approach of power allocation 

over land and other natural resources. This is particularly true concerning regional states' 

power to administer land. The power to administer land is decentralized to regional states. 

Except assisting regional states to properly administer land in their territories, the Federal 

Government cannot put its hands on regional states' mandate to administer land. But, as 

                                                           
131

 Id. Art 51(11), which states that the Federal Government shall determine and administer the utilization of the 

waters or rivers and lakes linking two or more States or crossing the boundaries of the national territorial 

jurisdiction 



43 
 

mentioned above, of the three approaches, the combined approach best resembles the 

Ethiopian case.  

3.5. Chapter Summary 

The analysis of power allocation in federal states reveals that there are powerful motives to 

stand united for certain matters as there are desires to keep autonomy for other purposes. The 

common denominator is that federal governments are often empowered with matters which 

are viewed as shared and symbolizing the nation as a whole. Sub-units, on the other hand, 

usually retain authorities vital for the full exercise of regional autonomy and self-governance. 

Matters that are not primarily common interests tend to remain in the hands of sub-units. 

The chapter further examines approaches to vertical power allocation, i.e. centralized, 

decentralized and hybrid approaches. In the decentralized approach, the power on land 

governance belongs to state and local level governments. The approach guarantees more 

localized governance, and it is central to promote sustainable management, participatory 

governance, and equitable benefit sharing from local resources. It is possible to ensure good 

governance, service delivery and poverty alleviation through adequate decentralization. Local 

governments can realize the needs and desires of their constituents better than the national 

government. It can also have the relative advantage to hold local leaders accountable given 

the knowledge of the community on what is happening in the state machinery. 

In the centralized approach, power is concentrated and assigned only to the national level 

government. This order of government is authorized to decide on the management and 

governance of the resources. This approach is central to maintain uniformity. In the middle 

approach, on the other hand, there is a concurrency of power between the two orders of 

government. Both national and local governments are entitled to administer and manage land 

and other natural resources. There is usually support from the national government to state 

and local governments. The chapter also emphasizes that the three approaches have relevance 

to matters about land. It also briefly indicates the Ethiopian position in respect to the three 

approaches. 

The next chapter sets out to analyze vertical delegation of power in selected federal systems. In 

particular, the chapter considers how federal systems – the USA, Canada, India, Australia, and 

Germany – have regulated vertical delegation of power between orders of government. It draws 

relevant lessons that can be used in Ethiopia to constitutionally regulate vertical transfers of power 

over land. 
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Chapter 4 

Vertical Delegation of Power in Selected Federations 

4.1. Introduction 

The chapter analyses vertical delegation of power in some selected federations. It draws 

relevant lessons from such federations on vertical delegation of power. The chapter is 

intended to serve as a theoretical and practical foundation for analysing the constitutional and 

developmental dilemma on vertical delegation of power over land in the context of Ethiopia. 

While vertical delegation scheme is common in most federations, the researcher selected and 

considered the state of such delegation in the USA, India, Canada, Germany, and Australia as 

a background experience to the case of Ethiopia. The selection of these federations can be 

justified as the composition helps to show the norms and practices of vertical delegation of 

power across the federations. The assumption is that although these federations are different 

from the Ethiopian prototype, there are still lessons the Ethiopian federal system might learn 

in its effort to potentially regulate vertical delegation of power.  

With this brief introduction, section 4.2 deals with the essence of power delegation in 

general. The section sets out the definition of delegation of power, its justifications, and its 

different features. Section 4.3 reviews the state of vertical delegation of power in the selected 

federations. The section discusses vertical power delegation in the selected federations 

focusing on delegation of power over land. Section 4.4 summarizes the lessons drawn from 

these federations to help regulate vertical delegation of power in Ethiopia. It introduces a rage 

of lessons Ethiopia can consider to constitutionally and effectively regulate vertical power 

delegation. The final section offers a summary of the chapter. 

4.2. The Essence of Power Delegation 

This section discusses the very issues about power delegation.  The section mainly tries to 

define power delegation by referring to the literature. It also tries to sort out the several 

justifications for power delegation. The section further establishes the different features of 

power delegation. It also provides a brief overview of vertical power delegation. 



45 
 

4.2.1. Definition 

In dealing with a definition of delegation of power, two basic points should be considered; 

namely, the foundation of delegation and its commonplace nature. Concerning the first, one 

should always note that government power inherently gets its foundation from the general 

public. The constitutional assignment of power to the legislative, judiciary, and executive 

organs stems from the delegation of power by the public to these organs of government. For 

instance, for John Locke, the legislature exercises its legislative power through the delegation 

it received from the people.
1
 

Second, delegation is rife; meaning that the transfer of competence is made between either 

the three bodies of government or between orders of government in a federal setting. It is 

common to witness power being transferred from one organ of government to the others. For 

instance, the executive organ is delegated to enact laws and undertake some functions that 

could be entertained by the judiciary. Also, there are instances whereby the judiciary takes 

the roles the legislative organ can have, i.e. decisions rendered by the judiciary could be a 

source of laws, as it is normal in countries following the common law tradition. Delegation 

could also happen between federal and state governments under a federal setting with the 

view to facilitate government functions. 

The literature does not provide an all-inclusive definition of the term delegation. Yet, in the 

context of an agency relationship, Peter Venton defines delegation as ―the transfer from a 

principal to an agent of duties and sufficient means to enable the agent to discharge the duties 

to meet the principal‘s expectations‖.
2
 Here, the agent is expected to discharge his/her duties 

under the dictates of the principal. The principal in agency relationship represents someone 

who delegates. The agent represents someone to whom authority is delegated.
3
 A delegatee is 

usually appointed, authorized, empowered, or commissioned to act on behalf of the person 

giving him the authority to act.
4
 Delegation is also ―the means of assigning responsibility or 

authority to another person…to carry out specific activities‖.
5
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Cheryl Saunders considers delegation as a one-way transfer of power from the central 

government to constituting units, which is common in unitary form of governments. Her 

observation further tells that the common types of authorities subject to transfer are usually 

administrative or minor law-making powers. Her observation is that delegation is ―allocation 

of power by the centre to other levels of government in what remains essentially a unitary 

state, in which the centre retains authority to withdraw the delegated power or to direct its 

use‖.
6
 In delegation, complete power of revocation or amendment remains in the hands of the 

delegator.
7
 The powers of the delegatee are precisely those that belong to the delegator, and 

the actions performed in virtue of the delegation have the same juridical nature as if they are 

done by the delegator him/herself.
8
 

4.2.2. Features 

The following three features in power delegation are worth highlighting, i.e. its temporary 

nature, absence of presumption in favour of delegation, and its personal nature. First, 

delegation is revocable or it is not a permanent undertaking. Since the delegator may at any 

time revoke what he/she delegated, the power remains in him, the delegatee being simply an 

agent.
9
 The delegator is at liberty to revoke and/or amend what is already delegated.

10
 This is 

to say that even when delegation is authorized by laws; it is subject to very precise 

conditions. 

Second, there is no presumption for the right to exercise delegation. The actions that 

necessitated the need for delegation must be clearly shown and the delegation shall be limited 

on time. Once power is delegated, there would be a tendency for the power to remain within 

the delegatee. In a federal setting, unless there are tight restrictions on the delegation itself, 

contradictions could happen. On one hand, this could lead to a unitary state if the state 
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governments delegate their constitutional mandate to the Federal Government with no 

restrictions. On the other hand, the absence of tight restrictions on the delegation of federal 

mandate to state governments might cause the enactment of different laws on matters in 

which uniformity is thought imperative.
11

 In general, if there are no clear guidelines about the 

exercise of delegation, its existence and practice shall not be presumed. 

The third characteristic feature of delegation is its personal nature. This is related to the 

principle of ―delegatus non potest delegare‖, a Latin term meaning one to whom authority is 

delegated cannot himself/herself further delegate that authority. Therefore, a delegated 

authority can only be re-delegated provided there is express authorization to that effect in the 

delegation instrument
12

 or there are convincing reasons for its existence.
13

 In relation to these 

points, it is good to cite the observation of Patrick Duff and Horace Whiteside, 

One, who has a bare power or authority from another to do an act, must execute it himself, and 

cannot delegate his authority to another; for this being a trust or confidence reposed in him 

personally, it cannot be assigned to a stranger, whose ability and integrity might not be known 

to the principal, or, if known, might not be selected by him for such a purpose... The reason is 

plain; for, in each of these cases, there is an exclusive personal trust and confidence reposed & 

in the particular party.
14

 

There are instances whereby the authority to re-delegate a delegated power may be implied. 

This is fundamental when it is crucial by the laws to achieve a certain end and it is customary 

in a business transaction. Also, re-delegation is possible when it is understood by the parties 

as part of their relationship and part of doing business.
15

 For instance, in Ethiopia, the 

principle in business transactions is that the agent shall carry out the agency in person unless 

he is authorized by the principal to appoint a substitute.
16

 Such authorization could be implied 

where ―from usage, it appears a matter of indifference whether the agent acts personally or by 

deputy‖.
17

 The agent has the liberty to ―appoint a substitute, where the interest of the 

principal so requires, when unforeseen circumstances prevent him from carrying out the 

agency and he is unable to inform the principal of these circumstances‖.
18
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The non-delegation principle derives its foundation from the rule of agency law in which 

power transferred by a principal to an agent cannot be delegated in turn by the agent. The 

firm argument is that such a re-delegation would conflict with the purpose and intent of the 

original transfer.
19

 In the legislative context, this rule implies that parliamentary delegation of 

legislative power frustrates the intent of the people to entrust such power only to 

representatives whom they have chosen. This prohibits law-making by parties not having a 

constitutional responsibility to adopt legislation. 

When people elect representatives in the law-making organ, they base on the representatives‘ 

fitness, knowledge, and ability to represent their interests. Given this motive, a re-delegation 

of this mandate to the others could defeat the peoples‘ preferences in realizing the delegation, 

i.e. the trust in the original delegatee. Moreover, this has to do with accountability issues 

where it is normally the delegator that shall control the overall performance of the delegatee 

in exercising the delegated authority. Yet, once further delegated, the accountability will be 

far from the original delegator. Due to these, re-delegation of a particular delegated power to 

another individual or organ, which does not stand in direct relation to the people, would 

defeat the purpose of the original delegation. 

4.2.3. Justifications 

There are compelling reasons to undertake delegation. As Arthur Lupia observes, the modern 

nation-state could not exist without delegation. Had it not been for delegation, for instance, 

lawmakers may be forced to personally execute the laws they enacted. Delegation helps 

national governments to address wider social issues simultaneously.
20

 It is one mechanism 

whereby governments will increase the range of services they provide.
21

 Given government 

functions are divided and such divided functions make the government unable to reach the 

society in its tight division of functions, it is persuasive to largely employ delegation to 

realize the delivery of government services. Besides, delegation is important to go away from 

the problems associated with specialization. Through delegation, the legislative organ may be 

assisted by capable entities in dealing with matters that require direct and immediate 

attention.
22
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Securing flexibility is one central rationale in favour of delegation.
23

 Australia and several 

federations of the late 20
th

 Century heightened flexibility by allowing the delegation of 

legislative and administrative authorities in their constitutions.
24

 Without waiting for an 

elongated and rigid constitutional division of power, delegation is central to undertake a 

temporary flow of power between the federal and regional governments and horizontally 

within the organs of government.
25

 Delegation is also one mechanism whereby matters 

pertaining to government budget can be devolved.
26

 It also allows the legislature to enact 

technical legislation. It is assumed that in the absence of delegation, it may not be easy for the 

parliament within its limited time and knowledge on some specific issues to enact such kind 

of legislation.
27

 

Despite the above issues requiring the need for delegation, it may not mean that delegation is 

always free from challenges. There are also discontents within delegation. For example, when 

lawmakers delegate their law-making power to other entities, it means they are giving away a 

portion of their authority vested by the general public. The people to whom power is 

delegated may abuse such power and this might ultimately lead to anarchism.
28

 In my point 

of view, that this is an important consideration to think about. Since the delegator may not be 

in the place and position to control the manner the delegation is being exercised, it will create 

auspicious conditions for the delegatee to abuse the delegated authority. Moreover, 

delegation could entail ―delegatee drift; monitoring costs; reversal costs; coordination costs; 

and even legitimacy drift‖.
29

 

Overall, while transferring power, expected returns need to outweigh the associated risks. In 

explaining the choice of delegation of powers, it is advisable that the relevant actors shall 

maximize their expected utility, basically through ―the public-choice approach‖ where some 
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sorts of social welfare shall be exploited. Delegation as a means of power transfer would 

normally happen if the costs involved in the delegation are outweighed by the benefits.
30

 Put 

it simply, among the three alternatives of (a) deciding by their own; (b) delegating authority 

to a domestic agency; or (c) delegating authority to international actors, it is wise to always 

choose the alternative that retains the highest expected net gain.
31

 

4.2.4. Vertical Delegation of Power 

Vertical delegation of power happens when power is transferred between federal and state 

governments. It is common in federations to witness power delegation between orders of 

government. This could be a solution to tackle different challenges, i.e., lack of expertise and 

financial constraints which usually prevail at the state level. When a Federal Government 

delegates its mandate to member states, the process is called downward delegation of power. 

Whereas, when the delegation is given by constituting states to the Federal Government, it is 

a case of upward delegation of power. 

Compared to downward delegation, upward delegation of power is not well developed and 

federations are not frequently exercising it. Even when a federation allows this delegation 

scheme, it is usually being exercised under strict procedural scrutiny. Various reasons could 

be cited as to why many of the federations do not allow upward delegation of power both 

normatively and virtually. Among other things, upward power delegation usually limits the 

competence of states and puts them under federal domination. It also contradicts the desire 

for decentralized governance where both functions and resources shall be channelled to state 

and local level governments.
32

 Federalism emphasizes to decentralize government function to 

the local level government. This helps the people to closely participate in governmental 

affairs.
33

 But, if government power is centralized, people at the grassroots will not be able to 

closely observe government decisions and this paves the way for decision-makers to 

prioritize their interests.
34

 Despite all these, there are practices of vertical delegation of power 

in several federations, which is going to be discussed in the section below. 
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4.3. Vertical Delegation of Power in Selected Federations 

There are roughly 25 federal countries worldwide, representing about 40 percent of the 

world‘s population.
35

 These countries claim to be federations or exhibit the major features of 

federations.
36

 Ronald Watts remarks that ―…currently, there is a move from a world of 

sovereign nation-states to a world of diminished state sovereignty and increased interstate 

linkages of a constitutionally federal character.‖
37

 This shows the utilization of the principles 

of federalism takes a fair share of place in government systems globally. A study of 

federalism across different federations will be an important way to take lessons from one 

federation to the others with necessary adjustments. This section, therefore, presents both the 

norms and practices of vertical delegation of power in the India, USA, Germany Canada, and 

Australia federations. 

4.3.1. Vertical Power Transfers in India 

The 1949 Constitution of India established a parliamentary federal system. As India is vast, 

populous, and multi-coloured and affected by threats of insecurity and disintegration, a strong 

central government was found vital.
38

 The existence of more than 500 princely states 

necessitated integration between them, leading to the creation of new states.
39

 It seems that 

unless the center was made strong, putting all these princely states into a federation could 

have been rather difficult. The manner the federal structure is framed places the national 

interest to be overriding and this leaves the Indian federation unique in enforcing national 

unity and growth.
40

 

The Indian Constitution is said to contain some elements of a unitary system, and the shreds 

of evidence for this include: the flexibility to amend itself, the existence of a unified 

judiciary, and a State's existence depends on financial grants of the Union Government.
41

 The 

Constitution divides legislative power into Union, State, and Concurrent. Article 248 of the 

Constitution reserves residual power to the Union Government. On matters of concurrent 

jurisdiction, union law usually prevails. The Union Parliament can also make laws on 
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subjects in the state list provided the Parliament passes a resolution with a two-thirds majority 

in the interest of the public.
42

 

In the federation, power concentration has been easy since planning on socio-economic 

affairs was allocated under the concurrent list with the superseding power of the Union 

Government.
43

 While urban policy-making power is shared between both spheres of 

government, the Union Government does enjoy a dominant role.
44

 While the States have 

legislative authority over land policies,
45

 there is an arrangement whereby the Federal 

Parliament can make laws on subjects mentioned in the State list. This is possible in the 

interest of the nation and when authorized by the Rajya Sabha – the Upper House of the 

Parliament – to do so.
46

 However, following the economic policy shift in the 1990s, the 

dominant role of the Union Government particularly in policy-making witnessed a significant 

decline. This made state governments design their policies. The factors that have led to the 

shift in center-state relations include States‘ grievances, the introduction of party pluralism, 

regionalization of policies, and the introduction of liberal economy.
47

 

The Federation of India is known for its practice of vertical power delegation. Its Constitution 

allows downward transfer of power on an agreement of the Union and State Governments or 

through legislation. Even the President may, with the consent of a State, entrust either 

conditionally or unconditionally functions about any matter to which the executive power of 

the Union extends.
48

 Likewise, the legislature may delegate to state officers or institutions to 

execute federal competencies based on inferences of Articles 154(2) (b)
49

 and 258(2)
50

 of the 

Constitution. 
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The Indian experience is an instance of the practice of legislative delegation of power from 

the States to the Union Government. As a result of this arrangement, the Union Government 

can enact laws on States‘ constitutional competence to the delegating states. Non-delegating 

states may adopt such law by passing a resolution to that effect.
51

 One instance of such 

legislative delegation is the fact that the Union Government enacted the Urban Lands Ceiling 

Act on behalf of state governments. The following discussion below provides a glimpse 

overview of this law and its constitutional status. 

The Urban Lands Ceiling Act 

The Urban Land Ceiling and Regulation Act of 1976 (the Act) was enacted upon States‘ 

delegation of their power to the Union Government. The Act aimed to prevent the 

concentration of landholdings in urban areas in a few private hands and making urban land 

available the middle and low-income groups.
52

 In the beginning, eleven states transferred 

their legislative power over the subject matter to the Union Government, and then six states 

adopted the Act.
53

 

The Act was adopted in 64 urban agglomerations and then spread over the states of Andhra 

Pradesh, Gujarat, Haryana, Himachal Pradesh, Karnataka, Maharashtra, Orissa, Punjab, 

Tripura, Uttar Pradesh, West Bengal, and all the Union Territories.
54

 The Act also applied to 

the States of Assam, Bihar, Madhya Pradesh, Manipur, Meghalaya, and Rajasthan, which 

adopted it.
55

 The Act introduced rules on imposition of ceiling on ownership and possession 

of vacant land and acquisition of excess vacant land by States. It also vested the power to 

dispose of such land for common good to state governments.
56

 Rules on limitations on the 

payment of an amount for the acquisition of excess land and granting exemptions on vacant 

land were introduced.
57

 The ceiling control aimed to enable appropriate distribution and 

uniform development in all urban settings.
58

 As private dealings were leading to speculation, 
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controlling and preventing this was the center of the Act. Large cities were the targets of the 

Act as land shortage was critical due to incessant population influx.
59

 

However, the government was not able to meet the main objectives of the Act. The land that 

was easily available earlier became scarce since it completely went out of circulation and the 

buying process came to ―a dead end‖, and created shortage of housing supply.
60

 The Act 

further distorted land markets, exacerbated the growth of slums and limited the growth of 

private enterprises due to artificial shortage of land. This led land rates to rise beyond their 

actual value.
61

 These had completely defeated the objectives of the Act as the land was 

further out from the reach of marginalized sections of the society.
62

 

Constitutionality of the Act 

In India, land falls under the jurisdiction of state governments.
63

 In particular, the legislative 

mandate on urban land ceiling is primarily vested within state governments. Given this, if the 

Union Government wants to make a law on the same matter, at least two states have to pass a 

resolution stating that they want the Union Government to make a law on their behalf.
64

 

However, this point has been a point of difference between states themselves. Typically, the 

state of Andhra Pradesh claimed that the Union Government was given the power to enact a 

law on ceilings on immovable property whereas it went ahead and enacted a law placing 

ceilings on urban land.
65

 To clarify the muddles, the Indian Supreme Court held that ―ceilings 

on immovable property are wide enough to include ceilings on urban land‖.
66

 This 

elucidation of the Supreme Court holds a wider perspective of immovable properties, which 

normally includes both rural and urban lands and buildings. 

The State of Madhya Pradesh contended that since its legislature had not passed any such 

resolution, the Union Government had no power to pass the legislation.
67

 Such confusion 

would get clarity in a subsequent case entertained by the High Court of India. The High Court 

held that once two or more states resolve that the Union Government regulate on their behalf 
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on a particular state list and once such law is enacted, then the states concerned would have 

no jurisdiction to amend or repeal the Act in the periods the Act remains effective.
68

 The 

foregoing discussion demonstrates that the Act has constitutional ground. The Constitution of 

India allows state governments to transfer their law-making power to the Union Government, 

provided that two or more states consented in favour of it. Besides, the decisions of both the 

Supreme and High Courts uphold the Act‘s constitutionality. 

The Act gave State governments too much discretionary power in granting exemptions. Its 

section 20 grants exemption in the interest of the public, and section 21 on account of ―undue 

hardship‖ to the landowners. The discretions grants to the States were not without problems. 

It is noted that ―since the decisions on these criteria were very subjective, almost all 

landowners claimed exemptions‖.
69

 Moreover, ―this also bred a nexus of corruption between 

politicians, bureaucrats, and the builders. Those who could not gain exemptions went to the 

courts and the land got embroiled in litigation.‖
70

 

Executive powers are also the subjects of upward delegation in India. Pursuant to the Indian 

Constitution, the Governor of a State may delegate executive functions to the Union 

Government or its officers.
71

 Based on, constituent units can make conditional or 

unconditional upward delegation of executive mandates but must seek the consent of the 

government of the Union.
72

 

4.3.2. Vertical Transfer of Power in the USA 

USA – accredited as the first modern federation
73

 – adopted federalism in 1789 following the 

1787 Philadelphia Convention. Originally comprising 13 states, the USA has evolved into a 

federation of 50 states, 2 federacies, 3 associated states, 3 local home-rule territories, 3 
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unincorporated territories, and over 130 Native American domestic dependent nations.
74

 State 

formation in America began in the context of the process of decolonization between the late 

18
th

 and late 19
th

 Centuries.
75

 The Constitution of USA is universally ascribed as an example 

of a federal constitution.
76

 It apportions government function both horizontally and 

vertically.
77

 The powers of the Federal Government are enumerated while the residual powers 

are left to the States.
78

 Each state is sovereign in its functional competence.
79

 Federal 

supremacy over any conflicting assertion of state power is recognized.
80

 The Congress is also 

authorized to make laws deemed ―necessary and proper‖ to the interest of the nation.
81

 

The federation is very close to pure federalism with adequate power decentralization and a 

preference for local resolutions.
82

 Important policy-decisions are regularly made at the state 

level. Specific to natural resources, managing state parks and other lands for recreation and 

environmental conservation purposes are the core mandates of the States.
83

 The non-

centralized party system, which is central in USA, allows the state governments to retain their 

autonomy in the federation.
84

 

Delegation of power in the USA has been a subject of debate as it is not sanctioned by its 

Constitution. John Locke seemed critical in considering delegation of power between organs 

of government, taking specific focus on the legislative organ. For him, the legislature cannot 

transfer the power of making laws to other organs of government since its legislative 
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authority is a delegated one from the people.
85

 Larry Alexander and Saikrishna Prakash 

outlined the critical questions on delegation of power in the USA, 

The current delegation debate remains stuck on the question of whether Congress can delegate 

its legislative powers. Does the Constitution create one exclusive method of making laws, as 

the antidelegation scholars assert? Or does the Constitution permit Congress to deputize others 

to make laws? The ever-expanding delegation literature belies the stagnant nature of this 

debate; both sides show signs of sclerosis.
86

 

They contended that federal delegation of its functions to state governments shall not be 

confined to legislative powers only: it may extend to other federal competencies too. The 

―Necessary and Proper Clause‖ in USA Constitution, which grants Congress the ability to 

delegate its legislative powers, is the base for this. Taking this into consideration, for a 

stronger reason, the Clause also grants Congress the authority to delegate all sorts of other 

federal powers assumed to be nondelegable.
87

 

By citing relevant cases in the early 20
th

 Century and before, Patrick Duff and Horace 

Whiteside argue that the non-delegation thesis relied on the language of the Constitution, 

which does not allow delegation.
88

 However, the country witnessed the emergence of new 

developments demanding delegation of power. The creation of boards and commissions, 

bureaus, and departments called for a delegation to reduce the burden of the legislature.
89

 The 

Supreme Court then realized this reality and it created a balance between the doctrine of 

separation of powers and delegation.
90

 This level of court rejected absolute non-delegation 

and required only that Congress make primary policy choices and devise statutory standards 

to guide subordinate policy-making in the executive branch.
91

 On top of this, the court 

frequently refused to strike down ‗standardless‘ delegations.
92

 The federation has been 
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manifesting downward transfer of power either to regulate or implement federal 

competencies.
93

 

There is a specific instance that can evidence the practice of vertical transfer of power over 

land in the USA. In previous times, the Western States grudgingly surrendered their rights to 

the Federal Government.
94

 However, it was later noticed that the Federal Government is 

found unable to hold the lands in perpetuity.
95

 The extent of ownership was utterly debated. 

Some advocate for the disposal of federal lands to state or private ownership; others favour 

retaining currently owned lands; still, others promote land acquisition by the Federal 

Government through steady funding sources.
96

 Moreover, later enacted laws relating to this 

issue produced two visions. The first is ―reserving some federal lands‖ and the second vision 

was ―selling or otherwise disposing of other lands to raise money or to encourage 

transportation, development, and settlement‖.
97

 The debates on federal ownership and 

administration of land were evident in a report presented to Congress back in 2012 showing 

the kind of issues affecting federal land management tabled to Congress.
98

 

Upon the request of the Western States, the Federal Government started to transfer the lands 

it had been managing over the years.
99

 The demand of the Western States and the Federal 

Government‘s surrender of the power to administer land in such states are justified based on 

‗equality of all states‘. This principle is violated by allowing the Eastern States jurisdiction 

over their lands but denying the same to the Western States.
100

 South Carolina State 
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Representative – Alan Clemmons –explained that the Federal Government shall relinquish 

the administration of land in the Western States in the following manner: 

‗It makes no sense that people in the east are paying billions for federal mismanagement of 

western lands that is restricting recreational access; burning up millions of acres of national 

forests …; and locking up literally hundreds of trillions of dollars in mineral values essential 

for national security, electronics technology, and economic productivity …. There is a simple 

solution big enough to solve our serious national problems – compel Congress to honor the 

same statehood terms already kept with states east of Colorado and transfer federal multiple-

use lands to the western states!‘
101

 

The other reason for the transfer bases on doubts about the capability of the Federal 

Government to administer state lands. Federal administration of western lands led to, inter 

alia, lower leasing fees below market value.
102

 It also led to economic and environmental 

inefficiency. Federal administration of land pays interest groups to invest heavily in lobbying 

at the national level; presents challenges for private ownership; takes the responsibility away 

from the local government.
103

 Despite all of these, the Federal Government had never been 

held accountable for its mismanagement of the lands under its control. Even the attempts of 

the Federal Government to provide one-size-fits-all policies in administering land in the 

states got criticisms.
104

 

In contrast, states would maximize the economic potentials of the lands within their 

jurisdiction better than what the Federal Government can do in similar conditions.
105

 If each 

state could determine its policy, by contrast, different states would have different policies, 

influenced by the unique costs and benefits relevant to the people of that state.
106

 Moreover, 

the Constitution of the USA contains no expression of intent to authorize the Federal 

Government to indefinitely exercise control over western public lands.
107

 With these in view, 

most of the Western States conducted feasibility studies showing that they are capable to 

administer their lands. This was accompanied by different legislation requesting land transfer 

by such states.
108

 Although there were worries in which states could sell their land to 
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extractive industries, leading to fears of extensive degradation of the environment,
109

 their 

nuanced knowledge of the land under their disposal can allow them to properly administer the 

lands.
110

 

The foregoing discussion validates the claim that the federation discourages upward power 

transfer over land since states are demanding the mandate to administer land from the Federal 

Government not alone to refuse further surrendering their mandates. In the ―Kelo, et al, vs 

City of New London‖ case,
111

 the Federal Supreme Court pronounced an interpretation about 

what constitutes ―public purpose‖ during expropriation. The Court in majority decided that 

―economic development‖ can best qualify public purpose. This interpretation is said to have 

served as a federal baseline. States are not satisfied by this interpretation and they come up 

with their connotation of the term.
112

 In effect, this decision of the Federal Supreme Court 

could not bind states in their determination of what shall establish public purpose. This 

observation further embraces the main claim that there is a preference to keep government 

functions at the state level rather than centralizing them. This further validates the 

unwarranted upward transfer of power about land in the federation. 

4.3.3. Vertical Delegation of Power in Germany 

Germany got a Federal Republic status in 1949.
113

 Decentralization in Germany was part of 

the reform to prevent power concentration and introduce adequate decentralization and make 

the citizen closer to state machinery.
114

 Initially comprising of 11 Landers, following the 

reunion of West and East Germany, five Landers were added to the federation.
115

 The 
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federation is known for an intertwined relationship of the federal and state governments. The 

Federal Government has a broad range of exclusive, concurrent, and framework legislative 

powers, while the Landers are responsible to execute the laws.
116

 

Landers have direct access to the federal decision-making process via the Bundesrat – the 

federal second chamber.
117

 The Basic Law of Germany entrusted residual legislative power in 

Lander's competencies. Besides, Lander governments have legislative power on policy 

matters falling under the concurrent list until it becomes the concern of the Federal 

Government.
118

 As well, the transfer of land, natural resources, and means of production to 

public ownership or other forms of public enterprise is the joint mandate of the two orders of 

government.
119

 

One of the main responsibilities of Landers is the execution of federal laws. There are also 

areas where they can exercise legislative competence, including legislative role under federal 

sanction. In this regard, the basic law rules that, on matters within the exclusive legislative 

power of the federation, the Lander shall have the power to legislate only when and to the 

extent they are expressly authorized by federal law.
120

 So long as Landers are authorized 

under federal laws to issue statutory instruments, they shall also be entitled to regulate the 

matter by law.
121

 This is an aspect of power transfer downward to the Landers. In addition to 

legislative mandates, the basic law allows the transfer of federal executive mandates to the 

Landers.
122

 After all, the federation does not permit upward delegation of power. 

4.3.4. Vertical Power Delegation in Canada 

Canada became a federation in 1867 with the view to overcoming the political difficulties and 

deadlocks within the United Province of Canada created by the 1840 Act of Union.
123

 The 

1867 Canadian Constitution – its first constitution – was marked by strong central powers, 
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including powers of the center to surpass the provinces on certain occasions.
124

 Yet, later 

developments urged Canada to be a relatively decentralized federation, both legislatively and 

administratively.
125

 On the manner power is shared, this constitution specifically listed 

different forms of legislative powers, i.e. exclusively federal, exclusively provincial, and 

concurrent, with residual powers assigned to the Federal Government.
126

 

The Constitution does not seem to empower the provinces on natural resource governance, 

including land. It rather prefers for concurrency of federal and provincial powers in areas of 

former federal exclusivity.
127

 In broad terms, provincial governments have the mandate to 

manage and sell public lands belonging to them.
128

 Currently, provincial governments have 

the right to legislate in matters they were previously precluded. This does not, however, 

reduce the rights of the central government to make policy for the resource industries.
129

 

When a dispute happens in joint matters, the central law prevails and the provincial law, to 

the extent of the conflict, is made inoperative and cannot operate alongside the federal law – 

called the principle of ―federal paramountcy‖.
130

 

The practice for upward transfer of power in Canada can be inferred from the close 

interpretation of its Constitution. Scholars note that the ―Peace, Order and Good 

Government‖ clause in the 1867 Constitution of Canada effectively operates to transfer 

legislative power from the provinces to the Federal Parliament basically during 

emergencies.
131

 The power already transferred will be returned to the provinces once the 

emergency comes to an end.
132

 The Constitution indicates the transfer of power from the 

provinces to the Federal Government, 

Notwithstanding anything in this Act, the Parliament of Canada may make Provision for the 

Uniformity of all or any of the Laws relative to Property and Civil Rights in Ontario, Nova 

Scotia, and New Brunswick, and of the Procedure of all or any of the Courts in those Three 

Provinces, and from and after the passing of any Act in that Behalfthe Power of the Parliament 

of Canada to make Laws about any Matter comprised in any such Act shall, notwithstanding 
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anything in this Act, be unrestricted; but any Act of the Parliament of Canada making Provision 

for such Uniformity shall not have effect in any Province unless and until it is adopted and 

enacted as Law by the Legislature thereof.
133

 

With the view of ascertaining uniformity in property and civil rights in the three provinces, 

the Federal Parliament is allowed to legislate on states‘ matters. While it is presumed that 

resource management is better handled by respective provinces (the practice favoured 

provincial governments to manage their resources, including land),
134

 with the desire for 

uniformity, the Federal Parliament may make provisions on these affairs. Yet, the Act of the 

Parliament would be effective on the provinces other than Ontario, Nova Scotia, and New 

Brunswick only when it is adopted and enacted as law by the legislature of those provinces. 

4.3.5. Vertical Power Delegation in Australia 

Australia adopted a federal constitution in 1920. Despite series of modifications in the 

Constitution in 1929 and again in 1945, the fundamental tenets of the original version of the 

Constitution remained unchanged.
135

 Founders of Australia sought to protect as many state 

powers as possible, for they believed that this was the only type of government to secure 

legitimacy by the public.
136

 However, the federation exhibits a highly centralized legislative 

jurisdiction. In this regard, according to Ronald Watts, ―Australia is marked as one of the 

most legislatively centralized, with the constituent units often are subordinate to the Federal 

Government and mere agents to the latter‖.
137

 Yet, with regards to the administration of 

federal laws, it is extensively decentralized to the Länder basically following the 2001 public 

service reforms making Land governments accessible for citizens.
138

 The Australian 

constitution provides federal exclusive powers,
139

 concurrent legislative jurisdictions
140

 and 

leaves states with residual powers.
141

 

Upward power delegation is an aspect of vertical delegation of power of the Australian 

federation. The relevant provision in the Australian Constitution reads, 

The Federal Parliament shall have the power to make laws on matters referred to the Parliament 

of the Commonwealth by the Parliament or Parliaments of any State or States, but so that the 
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law shall extend only to States by whose Parliaments the matter is referred, or which afterward 

adopt the law.
142

 

Under this provision, State Parliament(s) can refer matters to the Federal Parliament, 

requesting their federal counterpart to make laws on their behalf. The laws of the Federal 

Parliament on state matters would be effective in the state or states that referred the matter to 

the Federal Parliament or that decide to adopt the law. Hence, although a state does not refer 

the Federal Parliament to make laws on its behalf, it is sufficient for the federal law to apply 

to a state if it subsequently adopts that federal law. The benefits of such arrangement as noted 

by Cheryl Saunders is that the system represents a mechanism whereby, through co-

operation, complete uniformity of legislation, administration and adjudication can be 

achieved in non-federal competencies.
143

 

An important consideration in the Australian federation is that, once the state parliament(s) 

transfer their legislative authority to the Federal Parliament and the latter makes the law, for 

whom the execution shall belong? In other words, shall the delegation of legislative mandates 

to the Federal Parliament be interpreted to encompass the delegation of executive mandates 

thereof? The matter of executing the laws is not provided in the Constitution. Yet, the 

practice suggests that such executive mandate is left to the Federal Government. Cheryl 

Saunders asserts that ―execution of the legislation falls within the executive power of the 

Commonwealth Government‖.
144

 

4.4. Relevant Lessons to Ethiopia 

Workable federal systems shall always be designed with local conditions in mind. Every 

federation would have specific conditions that would make it different from other federations. 

The implication is that ―no two federal countries are identical, though there are several 

general principles and practices that apply to most‖.
145

 There may not be a ―one-size-fits-all‖ 

system of federalism in the process of taking lessons relevant to a particular state.
146

 In other 
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words, there is no single pure model of federation applicable everywhere.
147

 For Ronald 

Watts, federations exhibit disparities in the application of federalism although several 

features common to most federations can be identified.
148

 His summary on the variations 

between and among federations that needs consideration in the process of comparing federal 

systems or in attempting to share lessons across federations is reproduced below, 

…. in the character and significance of the underlying economic and social diversities; in the 

number of constituent units and the degree of symmetry or asymmetry in their size, resources 

and constitutional status; in the scope of the allocation of legislative, executive and expenditure 

responsibilities; … the degree of regional input to federal policy making; facilitating 

collaboration between interdependent governments….
149

 

These differences are precautions not to take everything for granted while sharing 

experiences/lessons between and among federations. Proposing the USA federal system as a 

benchmark to emerging federations and/or as a model to measure the status, success, and 

failure of other federal arrangements has been debatable.
150

 The debates stressed that owing 

to its unique history and content, the USA‘s federal project may not be a standard for multi-

coloured states.
151

 Similarly, the use of other federations as yardsticks for multinational 

federations is immaterial if such federations are governed according to principles of ―national 

statehood‖
152

 as they may prefer ethnic-based federalism, which presupposes differential 

treatment. 

Despite these, all latter established federations have taken some aspects of the constitutional 

design and operation of the USA and other federations in designing their federal project.
153

 

As a result of such tendency of taking some aspects of others‘ federal formula, there are 

rooms where lots of experiences can be shared and learned from each other.
154

 However, one 

shall be careful in taking lessons: one cannot just pick models off a shelf. Even where similar 

institutions and legislative frameworks are in place, different circumstances may require them 

to operate differently.
155

 For taking experiences across States, accords in social, cultural, 
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economic, and psychological makeups are among the many basic factors.
156

 Also, the level of 

development is decisive: ―the concepts, rules or institutions must relate to the same stage of 

legal, political and economic development‖.
157

 

From the discussion on the experiences of federations, some lessons can be taken to Ethiopia. 

These countries are different in political, economic, social, cultural developments and other 

parameters to Ethiopia. Yet, there are still lessons Ethiopia can take to better appreciate and 

constitutionally regulate vertical delegation of power. It is worth noting that we can learn not 

only from the successes but also from the failures of other federations.
158

 With this in mind, 

the forthcoming section highlights lessons that are suitable and being applied to Ethiopia. 

From the experiences of federations about vertical delegation of power in the aforementioned 

nations, considerable lessons relevant to Ethiopia can be identified. The following lessons 

may be taken to Ethiopia with the view to constitutionally regulate vertical delegation of 

power in general and land in particular. Furthermore, it is hoped that the experiences can be 

applied to Ethiopia in the current state of affairs and beyond. With this in mind, the 

discussion below demonstrates the lessons relevant to Ethiopia. 

The first lesson is the need to regulate vertical delegation of power within a constitutional 

framework. In other words, such delegation cannot be presumed unless it is specifically 

permitted by a constitution. In the absence of constitutional regulation to that effect, it is not 

legally desirable to utilize other devices to justify practices of upward delegation of power. It 

is held that even the courts are deterred to allow such practices provided no constitutional 

remark, 

….one shall not rely on the theoretical justifications to judge whether upward power delegation 

shall be accepted or not. In many countries, it is not possible to find upward power delegation 

which does not depend on a clear constitutional provision. It is hardly possible to observe 

vertical intergovernmental delegation from regional to central government that is based on 

court pronouncements …. upward power delegation may be acceptable if it execute within the 

limitations defined by a constitution.
159

 

This is an experience from most of the federal states under consideration. This can be an 

important lesson to be considered in Ethiopia. The Federal Government has been taking state 
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mandates over land administration even when the FDRE Constitution does not provide the 

means for this. One shall not present other justifications to defend the existence and practice 

of upward flow of state power. Even the judiciary shall not come to allow the transfer of state 

power to the Federal Government. 

Second, in countries where upward delegation of power is permitted, the process is seen with 

serious scrutiny, and the consent of the parties in the delegation is central. For instance, one 

shall note that the Constitutions of India and Australia explicitly authorized upward 

delegation of power between the States and the Central Government. Following the remarks 

under the Indian Constitution, the Urban Lands Ceiling Act of India comes into force through 

the States‘ delegation of their legislative mandate to the Union Government. Both orders of 

government should give their free consent for an effective delegation. Actually, this should 

be a conventional standard as delegation is a voluntary dealing. 

In Ethiopia, however, as will be discussed later in this Dissertation, while the Federal 

Government has centralized the mandate to administer land from regional states, their ‗real‘ 

consent was not secured. It is the Federal Government that initiated and controlled the overall 

process of the delegation. This contradicts to the very essence and rationales of delegation. 

Given these states of affairs, the Ethiopian system shall be taught to secure the consent of 

regional and federal governments before undertaking a particular kind of delegation between 

them. 

The risks that upward delegation of power entails could be the third lesson that can be 

derived from the review of experiences from the above federations. In the USA, scholars and 

empirical research findings hold that the Federal Government has not been efficient to 

administer land (particularly, those lands in the Western States). Also, rent-seeking behaviour 

in land administration is prevalent at the federal level compared to the trends at the state 

level. Consequently, Western States demanded the Federal Government to surrender the 

administration power of land to those states. This requires the Federal Government to refrain 

from administering land in the territory of the States. Moreover, the Urban Lands Ceiling Act 

of India worsened the shortage of housing basically to the marginalized section of the society. 

It distorted land markets in urban areas, exacerbated the artificial shortage of land, which led 

to the growth of slums. It also limited the growth of private enterprises. This researcher 

cannot be certain as to whether these happened mainly since the law is enacted by the Federal 

Parliament. It is to mean that it is not clear as to whether these could happen or not if the Act 
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was enacted by respective States. However, the clear case is that the Act resulted in different 

unintended consequences. 

If Ethiopia constitutionally allows employing upward delegation of power over land, one may 

not be guaranteed that the Federal Government can administer land efficiently and with no 

rent-seeking risks. The trends so far dictate that federal administration of land has resulted in 

inefficiency and it has been tempted with prevalent rent-seeking behaviours. Hence, it is 

hoped that the particular experiences from the USA and India are cautions to the Ethiopian 

federation not to practice upward delegation of power or to take necessary precautions to that 

effect. In other words, regional states‘ transfer of their mandate to the Federal Government 

may not usually bring positive consequences unlike what the Federal Government is usually 

claiming. 

Fourth, regional states shall begin to defend and reassert their power from federal 

interference. As part of the historical development in India, the Union Government had been 

massively intervening in several state affairs. This is because the Indian federation desired to 

create a strong federal system. However, following the economic policy shift in the 1990s, 

the dominant role of the Union Government in such functional areas witnessed significant 

decline – paving the way for the state governments to design their policies. This in one way 

happened as a result of the dissatisfaction of States and the efforts to regionalize policies.
160

 

This has a clear message to deal with federal-state relationship in Ethiopia, too. Incessant 

interference of the center could result dissatisfied states that at the end of the day shall come 

to reassert their power taken. It is the natural responsibility of each order of government to 

protect the power assigned to them from possible intrusions of the other(s). Particularly, 

regional states shall actively reassert their overtaken mandates from the Federal Government 

as what the States in India and the USA have done. 

The fifth relevant lesson is the need to take grievances to relevant forums based on the 

unconstitutional upward flow of state power. In India, when the Act was enacted by the 

Union Government, the state of Andhra Pradesh strongly opposed the situation by claiming 

that the Union Government has no authority to enact the Act. The grievance of the State 

gained the attention of the Indian Supreme Court. Whatever the decision could be, taking 
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matters affecting the constitutional competence of States to relevant forums is a common 

practice in India. In Ethiopia, even if there are incidents where the central government has 

interfered with regional states‘ mandate to administer land, the latter remained loath to 

protect and defend their constitutional authorities. Even the matter has been devoid of 

sufficient public attention.
161

 

Now, the experience Ethiopia shall consider from the States in India is that when a level of 

government interferes with the constitutional competence of the other(s), defending such 

practice through competent forums shall be inured. As we have the HoF having the authority 

to interpret the FDRE Constitution,
162

 the forum is in principle available for a concerned 

body to bring cases if there are doubts about the constitutionality of delegations between the 

federal and state governments. However, no concrete shreds of evidence have shown that 

regional states are actively defending their authorities from federal interferences (see the 

discussion in Chapter 6). It is to mean that regional states have not been active in bringing 

cases containing the constitutionality of delegations to relevant forums. The status quo in the 

country requires regional states to start to defend their constitutional mandate from federal 

intrusion on proper forums. If reasserting the overtaken mandates becomes common, it will 

be important to deter the Federal Government not to further centralize state mandates. 

The sixth relevant lesson is the fact that state governments shall not lose total land-related 

mandates should they delegate part or all of their power to administer land. It is to mean that 

the transfer shall not make regional states lose their entire authority concerning the delegated 

mandate. The trend in India tells that States were conferred with too much discretionary 

power in granting exemptions about the Act. Section 20 of the Act granted exemptions in the 

interest of the public and Section 21 allowed exemption on account of undue hardship to the 

owner of the land. In effect, concerning exemptions concerning urban land ceiling, States 

retained their authority. 

This can be a relevant lesson to Ethiopia. Even when power is transferred upwardly, some 

powers shall be reserved within the control of regional states. The practice is there in some 

areas of transferred land administration mandates to the Federal Government, basically on 

corporate farms. The Federal Government leaves the right to collect and benefit from land 
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lease prices.
163

 This should have been the case for other aspects of upward power delegation, 

too. Should upward delegation is constitutionally permitted in the future, the experience from 

the Indian federation appears important as it warns the national government not to take the 

whole mandate associated with a particular delegated authority. 

The seventh lesson is party decentralization for the proper functioning of a federal system. 

The experience in the USA tells that the autonomy of state governments is maintained due to 

the existence of a non-centralized party system. This has been the most concrete mechanism 

for the maintenance of federal non-centralization in the country.
164

 The emergence of a multi-

party system in India is escorted by encouraging States to defend their mandates from federal 

interferences. The consensus is that if a party system is genuinely decentralized or if the sub-

units are run by parties that operate in autonomous from the party in power at the federal 

level, this might enhance the power of the sub-units and strengthen both their capacity to run 

regional affairs and genuinely represent regional interests at the federal level.
165

 

If the officials of both sets of government are supporters of same ideology or cliques of the 

same leader(s), then they might be expected to pursue harmonious policies. But in all 

federations that have relative free society, opposition parties use the central government 

against the constituent governments and vice versa. When one vanguard party controls both 

federal and state structures, the possibility for intergovernmental conflict may not be evident 

due to party influence.
166

 The worry is that if the same party controls both orders of 

government and is central in its structure, this might weaken the power of the states in a way 

that undermines regional autonomy.
167

 

The party structure in Ethiopia undermines the federal division of power and subordinates 

regional governments to the Federal Government. It is stated that ―it is this factor [the party 

structure] along with its impact on the process of policy-making that explains the centralizing 

trend in the federal system‖.
168

 To prevent upward flow of state power, in the first place, the 

                                                           
163

 Council of Minster Directive to Administer Agricultural Investment Land, March 2010, Art 6(3) 
164

 Elazar, Daniel. (1977). The ends of federalism: Notes towards a theory of federal political arrangements. M. 

Frankel (Ed.). Partnership in federalism. Supra notes 84, P. 178 
165

 Aalen Lovise. (2002). Ethnic Federalism in a Dominant Party State: The Ethiopian Experience 1991-2000. 

Bergen: Chr. Michelsea, Institute of Development Studies and human Rights, p. 38 
166

 Assefa Fiseha. (2009). Federalism Teaching Material, Prepared under the Sponsorship of the Justice and 

Legal System Research Institute, Pp. 385 – 386 
167

 Aalen Lovise. (2002). Ethnic Federalism in a Dominant Party State: The Ethiopian Experience 1991-2000. 

Supra note 165, p. 38 
168

 Assefa Fiseha. (2009). Federalism Teaching Material, Prepared under the Sponsorship of the Justice and 

Legal System Research Institute, p. 388 



71 
 

party system needs to be decentralized. This is central to keep the autonomy of regional states 

in their hands. 

The other relevant lesson is the reliance on the judiciary to adjudicate sensitive federalism 

and constitutional matters. Incidentally, the experiences from India and the USA can be 

pointed out. In these countries, court litigation is triggered if the constitutionality of a 

delegation is doubtful. As courts are independent of the other organs of government, at least 

theoretically, they are preferred to rule on the constitutionality of delegations. In Ethiopia, the 

role of the judiciary in adjudicating constitutional matters is not clear. 

Although the HoF has been ruling on different cases having high political significance, the 

HoF has been criticized for lack of political independence both in theory and in practice. As a 

result, the HoF may be prevented from providing reliable and proper interpretation to the 

FDRE Constitution and adjudicate decisions thereof. It is, thus, a timely call to start 

entertaining the constitutionality of intergovernmental vertical power delegation in Ethiopia 

by an impartial and independent organ, the judiciary being one viable candidate. A relative 

detailed discussion on this issue is presented in chapter 6. 

4.5. Chapter Summary 

This chapter discussed the state of vertical power delegation in the USA, Canada, Germany, 

Australia, and India federations and attempted to draw lessons for Ethiopia. The findings 

demonstrated that the Indian federation allows vertical delegation of power through 

agreements between States and the Union Government or by legislation. It is on this basis 

that the Act was enacted by the Union Government. In Canada, the practice for upward 

delegation of power can be inferred from the liberal reading of the ―Peace, Order and Good 

Government‖ clause of its 1867 Constitution. This clause effectively operates to transfer 

legislative power from the provinces to the Federal Parliament. 

In Australia too, vertical delegation of power is being practiced based on the dictates 

provided by its Constitution. The Federal Parliament, pursuant to Section 51 (xxxvii) of the 

1901 Australian Constitution, shall have power to make laws on matters referred to the 

Parliament of the Commonwealth by the Parliament or Parliaments of any State or States. 

The law shall extend to States by whose Parliaments the matter is referred, or adopt the law 

afterward. State Parliaments can refer matters to the Federal Parliament, asking their federal 

counterpart to make laws on their behalf. It is further indicated that federal laws on state 
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matters would be effective in the state or states that referred the matter to the Federal 

Parliament or on those states that decide to adopt the law(s) subsequently. On another 

account, the case in Germany displays that the Basic Law provides only for the delegation of 

federal mandates to the Lander Governments. It is silent about upward delegation of power. 

The analysis of power delegation in the USA indicated that delegation of power – be it 

vertical or horizontal – is debatable. The long-standing constitutional stance of "separation of 

power" and the well-known doctrine – ―delegatus non potest delegare‖ – are core 

considerations frequently raised against delegation of power in the USA. Contrary to this, 

there are also arguments to the effect that the USA Constitution allows power delegation, 

which can be inferred from a liberal reading of the ―Necessary and Proper Clause‖ in the 

Constitution. Moreover, following Congress measures, the federation is now manifesting 

delegation of power in different contexts. Also, the decisions rendered by the Supreme Court 

of the USA are precedents for pragmatic and liberal judicial interpretation to allow 

delegations. 

Peculiar to land, there are efforts from the Western States of the USA to regain the power to 

administer and manage their land they already ceded to the Federal Government. The States 

realized that federal administration and control of their land is inefficient, constitutionally 

unacceptable, and dominated by rent-seeking behaviours. All these coupled with the absence 

of provisions in its Constitution indicating the possibility of an upward delegation of power 

make things gloomy for the existence and practice of upward delegation of power over land 

in the USA. 

The chapter also outlined the lessons Ethiopia can draw from the review of experiences from 

these federations. The lessons can be summarized as follows. First, an upward delegation of 

power shall not be pursued in the absence of constitutional regulation to that effect. Second, 

delegation shall be undertaken upon the free consent of both parties involved in the 

delegation. Third, in all cases, it shall be stressed that upward delegation of power may not 

always bring the desired benefits: there could be cases where the delegation may be followed 

by unintended consequences. Fourth, member states of the federation shall actively work to 

reassert their centralized powers by the national government. This is particularly important 

given the fact that there are several regional powers already centralized to the Federal 

Government with no formal or informal request from regional states. 
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The fifth lesson is the need to take cases to relevant forums when there are intrusions against 

regional mandates by the Federal Government. Sixth, the existence and sustenance of a non-

centralized party system are central to realize true federalism. The Ethiopian government 

shall come out of deeply entrenched party centralization that is affecting regional autonomy. 

The other relevant lesson is the need to reconsider the constitutional adjudication system, 

basically capping the judiciary to take part in the constitutional adjudication system. These 

are among the lessons Ethiopia can take with the view to adequately regulate and undertake 

vertical delegation of power. 

The next chapter addresses federalism and power allocation about land in Ethiopia. The 

chapter posits that power allocation over land under the FDRE Constitution lacks clarity; it 

requires elucidation. Particularly, whether regional states have legislative power under the 

FDRE Constitution about land administration warrants a critical inquiry. 
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Chapter 5 

Federalism and Power Allocation in Relation to Land in 

Ethiopia 

5.1. Introduction 

This chapter fundamentally examines federalism and power allocation about land in Ethiopia. 

Ethiopia has adopted a federal form of government under the 1995 FDRE Constitution. The 

same Constitution horizontally allocates government function between the legislative, 

judiciary, and executive organs. It also shares power between the federal and state 

governments. The power allocation specific to land demonstrates that the Federal 

Government is authorized to enact laws on the utilization and conservation of land whereas 

land administration is the prerogative of regional states. 

Following this, the rest of the chapter is organized in the following sections. Section 5.2 

highlights the key aspects of the Ethiopian federal system. This is followed by an 

examination of the general power-sharing in the FDRE Constitution (section 5.3). The 

chapter further analyses the power allocation scheme concerning land (section 5.4). This 

section analyses the concepts of ‗land administration‘ and ‗land utilization‘ as this helps to 

clarify the mandates of the federal and state governments over land. 

Section 5.5 explores the rationale for both levels of government to have relative stakes over 

land. In this section, several considerations that justify the roles of the federal and regional 

governments over land are considered. The chapter ends with a summary of the entire 

discussion.
1
 

5.2. An Overview of the Ethiopian Federation 

This section is going to briefly highlight the key aspects of the Ethiopian federal system. 

Ethiopia is the oldest state in Africa and one of the aged in the world as its history counts for 

about 3000 years.
2
 The country traces its roots back to the empire of Axum in the 1

st 

Centuries AD and well into the BC‘s. The modern Ethiopian state took shape in the Second 

half of the 19
th

 Century where the territory of the Ethiopian empire was considerably 
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expanded by the rulers from the northern part of the Country, basically under the reign of 

Emperor Minilk II.
3
 Ethiopia has never been colonized, and it is characterized by diversity in 

terms of language, culture, religion, and ethnic composition. 

While historical Ethiopia can essentially be described as a de facto federal state,
4
 three of its 

four modern written constitutions were unitarist in their orientation. The introduction of 

Ethiopia‘s first written constitution in 1931 by Emperor Haile Selassie I was viewed as a tool 

to introduce modernization to the country. This Constitution vested supreme power in the 

hands of the Emperor.
5
 The 1955 Constitution, which revised the 1931 Constitution, was 

effective following the federation of Eritrea with Ethiopia. Alike to the 1931 Constitution, the 

revising Constitution vested supreme authority over all affairs of the Empire to the Emperor
6
 

– manifesting for its unitarist orientation. 

The unitary system of government continued after the 1974 revolution. The military junta 

ruled Ethiopia as an interim government for more than ten years, and it adopted a constitution 

in 1987.
7
 This Constitution adopted a unitary form of government. The Constitution states 

that ―the Peoples‘ Democratic Republic of Ethiopia is a unitary state in which all nationalities 

live in equality‖.
8
 While fundamentally leaning to unitarist approach, the Constitution stated 

that the state shall comprise ―administrative and autonomous regions‖
9
 and that it shall 

―ensure equality of all nationalities‖
10

 and ―regional autonomy‖
11

 – all showing room for 

decentralized approach in the then government structure. However, the authority ―to establish 

administrative and autonomous regions and determine their boundary, level of hierarchy and 

accountability‖ was given to the National Shengo, which was the highest political organ in 

the Peoples‘ Democratic Republic of Ethiopia.
12
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The country has built a federal political system by giving due recognition for NNPs‘ right to 

self-determination following the demands for ―decentralization and autonomy‖.
13

 Upon the 

overthrow of the Derg regime, a transitional government was formed in 1991 and ―comprised 

a coalition of political forces that backed the economic reforms and the drafting of a new 

constitution‖.
14

 The concern for federalism was immediately reflected in the Transitional 

Period Charter and subsequent legislation.
15

 The Transitional Government tried to re-form the 

country‘s political settings based on ethno-linguistic criteria, and the political and legal 

framework for such state formation was enshrined in the Transitional Period Charter. The 

Charter reads that,
16

 

The right of nations, nationalities, and peoples to self-determination is affirmed. To this end, 

each nation, nationality, and people are guaranteed the right to, 
a) preserve its identity and have it respected, promote its culture and history, and use and 

develop its language; 

b) administer its affairs within its own defined territory and effectively participate in the central 

government based on freedom, and fair and proper representation; 

c) exercise its right to self-determination or independence when the concerned nation, 

nationality, and people are convinced that the above rights are denied abridged or abrogated. 

The above provision of the Transitional Period Charter contains several rights vested to sub-

units, including the right to independence from the federation if the different rights vested to 

them are not respected. The right to independence in this Charter was later reaffirmed under 

the FDRE Constitution as the right to secede from the federation.
17

 This stipulation of the 

Charter was further elaborated by series of legislation. Evidently, Proclamation No.7/1992,
18

 

which provides the process of federalism in motion by devolving powers to sub-units, was 

enacted. The proclamation, inter alia, created and defined the powers of a three-level 

government – central, national/regional, and Woreda. Regional entities had legislative, 

                                                           
13

 Adegehe, A. K. (2009). Federalism and Ethnic Conflict in Ethiopia: A Comparative Study of the Somali and 

Benishangul-Gumuz Regions [Doctoral Thesis, Department of Political Science, Leiden University.  
14

 Arkebe Oqubay. (2018). Industrial Policy and Late Industrialization in Ethiopia, Working Paper Series N° 

303, African Development Bank, Abidjan, Côte d‘Ivoire, p.9, accessed on 29/10/2020, available at, 

https://www.afdb.org/fileadmin/uploads/afdb/Documents/Publications/WPS_No_303__Industrial_Policy_and_

Late_Industrialization_in_Ethiopia_B.pdf; Tessema Simachew and Habtamu Simachew. (2019). The Procedure 

for the Creation of New Regional States under the FDRE Constitution: Some Overlooked Issues. Mizan Law 

Review, 13(1), 91 – 122, p. 96 
15

 Tsegaye Regassa. (2010). Comparative Relevance of the Ethiopian Federal System to other African Polities of 

the Horn: First Thoughts of the Possibility of ―Exporting‖ Multi-ethnic Federalism. Bahir Dar University 

Journal of Law, 1(1), 5 – 48 
16

 Peaceful and democratic transitional conference of Ethiopia, transitional period charter of Ethiopia, Federal 

Negarit Gazetta, 22
nd

 July, 1991, Article 2 
17

 Constitution of the Federal Democratic Republic of Ethiopia, Proclamation No.1/1995, Federal Negarit 

Gazeta, 1
st
 year, No.1, Article 39 

18
 Proclamation No.7/1992, a Proclamation to provide for the Establishment of National/Regional Self-

Governments, Negarit Gazeta, 51
st 

Year 

https://www.afdb.org/fileadmin/uploads/afdb/Documents/Publications/WPS_No_303__Industrial_Policy_and_Late_Industrialization_in_Ethiopia_B.pdf
https://www.afdb.org/fileadmin/uploads/afdb/Documents/Publications/WPS_No_303__Industrial_Policy_and_Late_Industrialization_in_Ethiopia_B.pdf


77 
 

executive, and judicial powers in their geographic areas in all residual matters.
19

 They were 

allowed to enjoy broad political autonomy in economic and political domains. It is claimed 

that decentralization began in this transitional period.
20

 

However, since the power arrangement during the transitional charter was not sanctioned by a 

constitution, the devolution process of the time did not qualify the basic features a federal 

system should possess. A constitutionally sanctioned federalism was adopted in 1995 

essentially with the view to decentralize power and resources to the local level government 

and to accommodate the diverse ethno-linguistic groups.
21

 The FDRE Constitution grants 

sovereign power to NNPs as the pillars and founding blocks of the federal system.
22

 

The FDRE Constitution has established and recognized 9 regional states and two federal city 

administrations and the Federal Government to constitute the federation.
23

 It has also 

established three branches of government both at the federal and regional levels. The 

legislative, judiciary, and executive mandates are shared between the federal and state 

governments. The Federal Government has executive, legislative and judicial powers on 

matters that fall under federal jurisdiction. Likewise, state governments have legislative, 

executive, and judicial matters in their jurisdiction.
24

 Additional to this division of authority, 

there are cases where state governments can entertain matters that principally fall under 

federal jurisdiction. This is the case where the Federal Government or the FDRE Constitution 

delegates state governments to undertake federal powers.
25

 

The FDRE Constitution has established two federal houses, HPR and HoF.
26

 It determines 

the organization and functions of the two federal houses.
27

 The main power of the HPR is 

enacting legislation having nationwide importance whereas the HoF is authorized to interpret 

the FDRE Constitution. An independent judiciary is pursued and judicial power is shared 

between the federal and state governments.
28

 About financial expenditures, it is stated that 
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―the Federal Government and the States shall respectively bear all financial expenditures 

necessary to carry out all responsibilities and functions assigned to them by law‖.
29

 The 

delegator shall in principle bear any financial expenditure required to carry out any delegated 

function unless agreed otherwise.
30

 Addis Ababa is the capital city of the federation with ―the 

right to a full measure of self-government‖ vested to its residents.
31

 

The federation has never been free from disgruntlement. Several instances can be mentioned 

about the dissatisfactions to the federal formation. For instance, Assefa indicates that the 

federation is blamed for ―its entanglement with the ruling party; reliance on soft institutions 

of democracy, and interferences into regional autonomy‖.
32

 There is also unbalanced sharing 

of revenue between the federal and state governments. John Markakis further reckons that the 

power allocation remains ―a dead letter‖ in the absence of proportional sharing of revenue 

sources. Regional states should possess either direct control over revenue sources in their 

jurisdiction, or have rights to ―equivalent shares of centrally collected revenue‖.
33

 Since 

budget is central in running government affairs, regional states may be deterred financially 

from properly undertaking their functions and this makes the central government influence 

the process. 

Moreover, the federal process has an inadequate impact on power-sharing. On paper, the 

division of power between orders of government ―stretched federalism to the limit‖.
34

 

However, later development has revealed that the EPRDF was not willing to accommodate 

any political exercise that looked to affect its political hegemony.
35

 In the beginning, there 

had been a greater desire to decentralize power to regional states and local level governments. 

However, continuous use of ―top-down politics‖ shifted power relations to a new hierarchy,
36

 

leading to exclude the local level population from political and economic participation. The 

federal arrangement has failed to bring about equitable allocation of power and has been 

unable to end the historical domination of the central government. Mainly, in the peripheries, 
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―this remains the structural fault that continues to destabilize the nation state-building 

project‖.
37

 

Such control over regional states‘ autonomy is undertaken by eroding trust in the government 

and distancing the local people from the central politics.
38

 The EPRDF followed a rigid 

central party structure that served to control and supervise regional states. The party system, 

as discussed in chapter 8, enabled the central government to control regional states in 

different respects, while at the same time, it has seriously affected regional autonomy. Due to 

this, much of the dealings between the federal and regional governments have been 

dominated by centrally designed coercive and affective approaches. That is why ―a federation 

cannot be genuine if it is a result of coercion from above‖.
39

 

Moreover, adequate representation lacked during the making of the FDRE Constitution and 

the federal system. It was Tigray People Liberation Front (TPLF) within the shield of the 

EPRDF, which led the process of designing both the FDRE Constitution and the federal 

system and dominating the manner they are realized. Bearing in mind that there were no 

adequate public participation and consultation during the making of the federal system, 

Berhanu Gutema observes that the process of making the FDRE Constitution is one of the 

discontents against the federal system. For him, the overall process shows greater party 

domination and excludes stakeholders that should have been part of it. His observation is 

reproduced below. 

The draft constitution was ratified in 1994 by the constitutional assembly which was elected 

from the people in which EPRDF controlled almost 95% of the members. The opposition 

completely boycotted the election. The process starting from assigning the commission to 

electing the constitutional assembly and ratifying the constitution was dominated by the ruling 

party. It was purely a façade that masked an authoritarian regime.
40

 

Moreover, John Markakis properly states that the Constitution ―adhered closely to the 

EPRDF master plan, and the Front [EPRDF] had enough supporters among the commission‘s 

members to ensure compliance‖.
41

 These evidence the absence of genuine consultation with 

stakeholders and ‗proper‘ and ‗adequate‘ representation of all relevant bodies in the process 

of making the FDRE Constitution, which extends to the federal system as well. Federalism 
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would serve its intended motives provided there is proper negotiation in the process of 

establishing the federation. If negotiation is missing or it is defective, federalism becomes 

either coercive or antagonistic. Daniel Elazar reckons that negotiated cooperation – having 

sharing and bargaining dimensions – is central to fruitfully accomplish a particular end.
42

 The 

sharing dimension reflects the assumption that, in the context of federalism, cooperation 

between orders of government is a good thing. It also considers that sharing should be 

patterned and not haphazard.
43

 It is essential to negotiate on the principle of ―give and take‖ 

to achieve a common end although this was lacking during the making process of the 

Ethiopian federal system. 

5.3. Power Allocation under the FDRE Constitution 

The general power-sharing scheme in the FDRE Constitution can be exclusive, residual, 

concurrent, undesignated, and framework powers. The first power allocation scheme is 

exclusive powers. Functions of the Federal Government are limited and enumerated. Powers 

assigned to the federal legislature,
44

 the HoF,
45

 federal executive organs
46

 and federal 

judiciary
47

 are federal powers. Exclusive taxation powers allotted to the Federal Government 

are enumerated functions.
48

 Considering the long list of federal powers, most of them are 

expressed in broad terms, the balance of power seems to tip to the Federal Government. 

Specifically, most of the lucrative sources of revenue are allocated to the Federal 

Government.
49

 

Residual power constitutes the second group of power. The powers of residual states are 

neither exclusively given to the Federal Government nor concurrently to both orders of 

government, and are left residual to state governments.
50

 Given the limited human level of 

thinking, constitutional makers may not usually comprehend every detail while allocating 

government functions to orders of government. That is why residual powers are vital to fill 
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the possible lacuna of the federal formula.
51

 The FDRE Constitution superfluously mentions 

some regional mandates even if all residual powers belong to them.
52

 

It is debatable and even doubtful whether regional states can go beyond and exercise powers 

other than those listed under Article 52(2). It is noted that ―it is very much tricky to envision 

any power which is not mentioned under the enumerated federal powers and other provisions 

that are designed to deal with authorities of the centre in a particular fashion‖.
53

 The concept 

of residual power in our federal setting plays only an ―artificial role of tilting regional states 

as power centers‖.
54

 Other considerations narrate that, residual powers shall be taken as one 

means of ―fortifying some of the essential powers of the regional states and also providing 

the states with administrative jurisdiction on matters such as land and natural resources….‖
55

 

Moreover, ―had it not been for Article 52(2), the federal legislature‘s competence to enact 

laws on these matters would have given the federal government executive jurisdiction, 

because, in principle, executive and legislative powers go hand in hand‖.
56

 This Dissertation 

argues that regional states‘ residual mandates shall go beyond what is stated under Article 

52(2). There could be several functions that are neither expressly vested to the Federal 

Government nor left to their concurrent competence. It is wondering whether there could be 

lucrative and important powers that could fall under residual competencies. 

The third group of power constitutes concurrent powers. Concurrency of powers is a key 

mode of power allocation scheme in most federations. The commonly cited concurrent power 

in Ethiopia is concurrent power over taxation.
57

 This taxation power allows both governments 

to jointly ―levy and collect taxes on profit, sales, excise and personal income of enterprises 

they jointly establish; and to levy and collect taxes jointly on the profits of companies and on 

dividends due to shareholders‖.
58

 It also includes the mandate to ―levy and collect taxes 

jointly on incomes derived from large-scale mining and all petroleum and gas operations, and 
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royalties on such operations‖.
59

 In principle, both spheres of government shall share revenue 

taking the federal setting into account.
60

 

Undesignated power of taxation is another power-sharing arrangement provided under the 

FDRE Constitution. This is a scenario where power over tax on particular commodities or 

transactions is not yet assigned to any order of government. The FDRE Constitution does not 

automatically allocate this power either to the Federal Government or regional states. The 

fate of undesignated power of taxation shall be decided by the joint meeting of the HoF and 

HPR.
61

 During the making of the FDRE Constitution, constitutional makers had preferred to 

make such taxation power fall under residual powers although it was turned down later.
62

 

One instance of this tax scheme is the case of Value Added Tax where the two federal houses 

voted in favor of the Federal Government for the administration of this tax. Other 

undesignated taxation aspects include motor vehicle taxes and entertainment taxes.
63

 

Framework powers establish the other power allocation scheme. In this power arrangement, a 

constitution empowers the central government to adopt framework policies and laws on 

certain functional areas, leaving the details to be determined by sub-units by taking the 

framework policies and legislation as a baseline.
64

 The Federal Government is entitled to 

design the skeleton and shall leave adequate room for sub-units to enact their legislation 

within the stated framework. Framework power is not the same as concurrent power as the 

former involves substantial ―decentralization of policy-making authority without sacrificing 

uniformity‖.
65

 

Scholars in the field of federalism argue that framework power in Ethiopia applies on 

legislative power over land.
66

 On matters of land, both levels of government have inherent 

legislative authority on different aspects of land.
67

 The Federal Government usually specifies 

the details leaving regional states to have an executive role on what is already determined by 
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federal laws.
68

 This trend highly restricts regional states‘ legislative role on several accounts. 

Policies usually enacted by the Federal Government are very detailed and leave no room for 

regional specifications.
69

 This makes regional states depend on centrally designed policies 

and laws with no genuine suppleness. 

It is not clear whether the FDRE Constitution contains ‗implied federal powers‘. Kalkidan 

Kassaye commented that, despite such haziness, it is logical to confer the Federal 

Government with implied authorities. He stressed that the nature of implied powers is not in a 

way to evade regional powers. It rather is to secure the functional existence of the national 

government.
70

 In the opinion of this researcher, however, the existence of implied powers is 

not envisioned under the FDRE Constitution. The issue shall be covered by the range of 

residual powers. If we leave the Federal Government to exercise implied powers, this may 

defeat the very presence and recognition of residual powers in the FDRE Constitution and 

results to evade those powers left residual to state governments. 

 

Apart from such power allocation schemes, there are also modalities of power transfer 

between each order of government under the FDRE Constitution. These power transfer 

modalities have the force to relocate a power originally vested from one order of government 

to the other sphere of government. Here, two modalities can essentially be mentioned. The 

first is delegation. The Federal Government can transfer its constitutional mandates to state 

governments on the condition that the transfer is ‗necessary‘.
71

 Moreover, federal judicial 

competencies are delegated under the same Constitution. The second modality of power 

transfer is based on the justification of creating and sustaining one economic community. It is 

to say, on civil matters that fall under regional states‘ competencies, the HPR can enact laws 

on those matters provided the HoF has allowed it with the view to establish and sustain one 

economic community.
72

 The coming section examines the power allocation under the FDRE 

Constitution over land. 
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5.4. The Constitutional Division of Power over Land 

Government – both federal and state – ―has the duty to hold, on behalf of the people, land and 

other natural resources and to deploy them for their common benefit and development‖.
73

 The 

government is responsible for land distribution and can re-distribute existing holdings to 

ensure land access.
74

 The FDRE Constitution assigns a legislative mandate over the 

utilization and conservation of land to the Federal Government.
75

 It also, in the presence of a 

residual power clause, lists state governments‘ power to administer land under federal laws.
76

 

As this provision serves without prejudice to the residual power clause, ―it plays an 

emphasizing role with respect to the implementation power of regional states‖.
77

 Despite this, 

the power allocation about land provokes an issue as to whether regional states have an 

inherent legislative power on land administration. Where shall the divide lie between the 

power of the federal and state governments concerning land? 

 

Even if the language used in the FDRE Constitution does not imply the federal law should be 

framework legislation, in practice, regional states consider federal legislation as a framework 

while adopting their laws.
78

 There is confusion about the precise mandate of each order of 

government over land.
79

 The precise mandate of the federal and state governments over land, 
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according to Brightman Gebremichael, can be inferred from the following scenarios: (a) in 

the general approach to division of power and function in the FDRE Constitution – referring 

to its residual clause; (b) the very essence of ‗land utilization‘ ‗land conservation‘ and ‗land 

administration‘; and (c) the debates on land policy.
80

 The coming paragraphs expound on 

these and other considerations. 

 

a) The Reference on the Residual Clause under the FDRE Constitution 

As was demonstrated in section 5.3, federal powers are listed exclusively. There are also lists 

of powers vested for the two orders of government concurrently. The fate of the undesignated 

power of taxation is set to be determined by the joint session of the HPR and the HoF. 

Moreover, residual powers are left to regional states. That section also brings that there are 

also framework powers that can be exercised by the federal and state governments whereby 

the former is expected to enact framework laws leaving the details to be determined by 

regional states. 

 

What is missing in the general power-sharing scheme over land is the legislative power over 

matters of land administration. The close reading of the residual clause in the FDRE 

Constitution can be an important clue here. Regional states‘ constitutionally grounded 

legislative power over land can be inferred from the residual clause in the FDRE 

Constitution. According to the Constitution, ―all powers not given expressly to the Federal 

Government alone, or concurrently to the Federal Government and the States are reserved to 

the States‖.
81

 From this, one of the powers relating to land that are not openly vested to either 

or both orders of government is the legislative power on land administration. A strict 

observance of the residual clause means that, the legislative mandate on the administration of 

land shall belong to regional states. This line of argument does not give regional states 

legislative authority over the utilization and conservation of land since this is a clear federal 

authority. Regional states‘ residual power in this regard is confined to the legislative role on 

land administration. 

The debates made during the making of Proclamation No. 456/2005 can be considered here. 

One of the debates focused on Article 17 of the proclamation. A member of the Drafting 

Committee of the proclamation raised an issue why the draft provision does not contain a 
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provision to delegate regional states with the power to administer land. For him, the Minute 

of the Proclamation states that the legislative role of the Federal Government under Article 51 

of the FDRE Constitution is restricted to the utilization and conservation of land only. In 

explaining the issue, a member of the drafting committee replied that Article 51 of the FDRE 

Constitution allows the Federal Government to legislate on the use of land and other natural 

resources, and Article 52(d) empowers regional states to enact laws on land administration, 

which is not included in the Proclamation. Quite the reverse, the power to formulate land use 

policy shall be vested in the Federal Government.
82

 This discussion in the draft rendition of 

the proclamation is important to justify the legislative mandate of regional states over land 

administration, which shall be seen along with the residual power allocation under the FDRE 

Constitution. 

b) The Deliberation on Land Policy 

The other clue to appreciate the precise mandate of both orders of government about land is 

by looking into the Minute of the FDRE Constitution. This tells us the nature of federal 

power on the determination of land utilization and land conservation. As can be read from the 

Minute of the FDRE Constitution, one of the key justifications to reject the proposal to adopt 

private ownership of land was the difficulty to achieve a nationwide uniform land tenure 

system. Since diversified landholding systems co-exist in the country, achieving a uniform 

tenure system appears difficult.
83

 It is clear that the Ethiopian tenure system fundamentally 

constitutes the tenure of pastoralists and semi-pastoralists in addition to peasants, urban 

dwellers, investors, and communal land tenure systems. Of these, the issue of pastoralists and 

in some cases semi-pastoralists is not suitable to adopt and maintain private landownership. 

The movable nature of pastoralists and the nature of land possession thereof may not easily 

suit to private land ownership. 

Due to such difficulty, constitutional makers viewed that uniformity can be achieved by 

maintaining state ownership of land, which requires the enactment of a national land policy.
84

 

This requires, inter alia, empowering an organ with a legislative mandate to define land 

tenure issues to achieve a certain level of uniformity, and this task is given to the Federal 
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Government. It can, therefore, be established that the legislative power vested to the Federal 

Government on the utilization and conservation of land is to maintain uniformity on those 

issues. And it shall be maintained that the deliberations during the making of the FDRE 

Constitution can be ideal evidence to determine the nature of federal mandates about land. 

This shall also extend to determine the nature of regional power over land administration. 

c) The Crux of ‘land administration’, ‘land utilization’, and ‘land conservation’ 

Given the lack of definitional clause in the FDRE Constitution for the phrases ‗utilization‘, 

‗conservation‘, and ‗administration‘ of land, it appears difficult to have a clear boundary of 

federal and state powers concerning land. The conceptualization of these terms is, therefore, 

central to delineate the power of the federal and state governments over land. To determine 

what these phrases mean, it is good to consider available definitions for the terms. Subsidiary 

laws defined land administration while land utilization is not defined. Even the literature 

seems ignorant of this later term. Given the absence of a definition on the term land 

utilization, one mechanism to determine issues to be included in it may be through 

exclusion/elimination.
85

 In other words, if a conceptual definition can be asserted to land 

administration, activities out of the domain of land administration shall be the constitutional 

legislative competence of the Federal Government over land. 

 

The federal and regional rural land laws defined and determined the elements of ‗land 

administration‘. Accordingly, Proc. No. 456/2005 defines the term as, 

a process whereby rural landholding security is provided, land use planning is implemented, 

disputes between rural landholders are resolved and the rights and obligations of any rural 

landholder are enforced, and information on farm plots and grazing landholders are gathered, 

analyzed, and supplied to users.
86

 

The ANRS rural land use and administration proclamation defines land administration in the 

following manner, 

The process whereby rural landholding right is provided, guarantee is secured, the rent and 

lease value of land is estimated, the land use plan is implemented, disputes arising between land 

users are resolved and obligations are enforced as well as data is distributed to users being 

collected and analyzed concerning the above indicated issues.
87

 

Also, the Benshangul Gumuz Regional State rural land use and administration defines the 

term land administration as follows, 
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rules and procedures on rural land and this proclamation by which agreements between land 

users and any rights and duties of them, system of land distribution by the proper procedure, 

protection of land, giving guarantee on possession of land, land use plan implementation and 

conflict resolution among users is executed.
88

 

From the definitions above, the following elements in land administration can be identified in 

the context of Ethiopian land laws, 

a) Right on rural land is provided and secured 

b) Enforcement of rights and obligations over land 

c) Gathering, handling, and make available information on land to users 

d) Determination of lease and rent values 

e) Resolution of disputes about the use of land 

f) Land use plan implementation 

g) Agreements between land users and any rights and duties of them 

h) System of land distribution 

The definition of land administration under the federal rural land law appears narrower in the 

sense that it does not incorporate issues of land valuation. The definition of land 

administration under ANRS rural land law incorporates land valuation. The differences can 

be taken as evidence of ―federal-state governments‘ power conflict as the federal law seems 

to limit the regional states‘ constitutional power and gives some aspect to the Federal 

Government.‖
89

 Both definitions failed to incorporate the issue of land taxation commonly 

mentioned as a core element in land administration. Under the FDRE Constitution, state 

governments have the authority ―to determine and collect fees for land usufractuary rights‖.
90

 

This issue is an aspect of land administration that should have been boldly stated in the above 

definitions. Moreover, the definition of land administration under the Benishangul Gumuz 

Regional State land administration and use proclamation does not include land valuation, 

land information system, and that of land taxation. 

Since the phrases ‗land administration‘, ‗land utilization‘, and ‗land conservation‘ entail the 

constitutional division of power, it would have been sound if there is a formal constitutional 
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interpretation put in place.
91

  So far, there is no such authoritative interpretation to that effect. 

On the other hand, relying on the definitions given under subordinate legislative bodies might 

lead the legislative organ to adopt the definition that suits the level of government it belongs 

to.
92

 As highlighted above, Proc. No. 456/2005defined the term restrictively to narrow the 

elements of land administration by leaving land valuation. All the federal, Benshangul 

Gumuz and ANRS rural land laws do not include land taxation and the issue of land 

information is missing in the definition of land administration under the Benishangul Gumuz 

Regional State rural land administration and use proclamation. Moreover, the activities to be 

performed in land administration are not provided in a specific manner. For instance, the 

above definitions do not show whether land allocation to corporate farmers and establishing 

land administration institutions fall under land administration.
93

 Relying on these domestic 

subsidiary laws‘ definitions on land administration could mean that we are missing the key 

elements that should have been incorporated in land administration. This further frustrates 

and diminishes regional states‘ constitutional mandate to administer land. 

 

Due to this, the actual constitutional mandate of the two levels of government concerning 

land requires to refer to other definitions available in the literature. Brightman stressed that 

the search for definitions shall be ‗neutral‘
94

 to the concept than the definitions forwarded 

under Ethiopian rural land laws. Of several definitions given to land administration, the 

definition of FAO contains elaborated elements on the matter and appears comprehensive. It 

defines land administration as, 

―the way in which the rules of land tenure are applied and made operational; and it includes an 

element of enforcement to ensure that people comply with the rules of land tenure. It comprises 

an extensive range of systems and processes to administer: 
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1. land rights: the allocation of rights in land; the delimitation of boundaries of parcels 

for which the rights are allocated; the transfer from one party to another through sale, 

lease, loan, gift, or inheritance; and the adjudication of doubts and disputes regarding 

rights and parcel boundaries; 

2. land use regulation: land use planning and enforcement, and the adjudication of land-

use conflicts; 

3. land valuation and taxation: the determination of values of land and buildings; the 

gathering of tax revenues on land and buildings, and the adjudication of disputes over 

land valuation and taxation.
95

 

This definition contains several elements of land administration: land rights, land use 

regulation, and land valuation. The definition takes enforcement of rules of land tenure as a 

key component of land administration. The definition does not include the determination and 

specification of land tenure issues under the realm of land administration. Rules of land 

tenure, according to FAO define ―how property rights to land are to be allocated... how 

access is granted to rights to use, control, and transfer land, as well as associated 

responsibilities and restraints…who can use what resources for how long, and under what 

conditions.‖
96

 

In effect, the specification and determination of ―land rights, the manner to acquire rights 

over land, the scope of these rights, the manner they operate in the holding, transfer, and 

inheritance of land, and when and how rights over land shall come to an end‖ are elements of 

land utilization.
97

 Based on this, determining issues of land tenure is the mandate of the 

Federal Government in its legislative power over land utilization. On the other hand, 

enforcing the rights over land, administering the acquisition of land, transfer of land, and 

inheritance of land based on federal laws shall fall under regional states‘ jurisdiction to 

administer land. 

Likewise, regional states‘ administrative power over land includes the following activities: 

delimiting parcel boundaries; adjudicating disputes over land use, valuation, taxation, and 
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parcel boundaries; determining and undertaking land valuation for compensation, taxation, 

and similar activities; gathering revenue from land-related taxes; registration of land rights 

and issuance of certificates; allocation of land for investment purpose; gathering and 

administering information on land, and make it available for its users; determining the 

amount of land to be mortgaged, leased, and rented and the time and payment issues. Besides, 

establishing and administering land administration institutions fall under regional states‘ 

mandate to administer land. This is different from land utilization and conservation issues and 

may not necessarily require uniformity in its regulation and application across regional states. 

The Ethiopian land laws do not define the terms land utilization and land conservation. The 

country has no land use policy both at the national and state levels.
98

 Even the laws offer little 

direction on the use of specific land features as they are dominated by articles dealing with 

land administration.
99

 A national land use policy is imperative to guide the allocation of the 

use of resources to their best potential use and in a manner, which promotes their 

conservation and sustainable use.
100

 The absence of national land use policy that can guide 

the proper utilization and conservation of the natural resources is causing series of 

degradation of the resources.
101

 From this, two important tips can be drawn. First, federal and 

regional land laws are regulating the same issue – land administration. Second, there are no 

laws and policies that comprehensively govern land use and this situation would result in 

serious degradation of natural resources. These call for laws that shall comprehensively 

address land use.
102

 

A related concept to land utilization is land use under different domestic land laws. The 

federal rural land proclamation defines land use as ―a process whereby rural land is conserved 

and sustainably used in a manner that gives better output‖.
103

 If land utilization is taken to be 

similar to land use, this definition seems that the expected role of the Federal Government is 

to determine the manner how land shall sustainably be used and conserved. With this, federal 

laws shall identify the areas that can suitably and productively be used for each land. For 

instance, the laws shall locate the areas that shall be designated for agriculture, built-up areas, 
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sports fields, grazing, greenings, and determine land use plan at the national level. However, 

the perspective of this researcher, this definition does not properly indicate the very essence 

of land utilization. 

d) Federal Delegation 

Apart from their inherent constitutional legislative power over land administration, regional 

states are also authorized (this is a kind of delegation) from the Federal Government to enact 

rural and urban land laws on matters that fall under federal jurisdiction. It is not an inherent 

legislative power vested to regional states under the FDRE Constitution. Federal delegation 

of its legislative competence to regional states can be evidenced if one reads the federal rural 

land Proc. No. 456/2005. This proclamation allows regional states to enact detailed rural land 

administration and land use laws.
104

 Similarly, the Urban Lands Lease Holding Proc. No. 

721/2011 permits regional states to issue regulations and directives necessary for the 

implementation of this Proclamation.
105

 Also, the new expropriation Proc. No.1161/2019 

authorizes regional states to issue ―directives necessary for the implementation of the 

proclamation‖.
106

 These laws demand state laws to be consistent with federal laws. Using 

such delegation scheme, regional states can determine the use and conservation of land 

relevant to their jurisdiction by taking the federal laws as framework laws. 

However, restricting regional states‘ legislative power only to federal delegation undermines 

their role over land administration and this raises, at least, three concerns. First, the Federal 

Government, if it is thought that the delegation is no more relevant, can take back regional 

states‘ delegated legislative power. This makes their current legislative power over land 

uncertain and contingent upon the willingness of the Federal Government. Second, it urges 

regional laws to be consistent to the terms regional states are dictated by the delegating laws. 

To be specific, state laws shall not contradict the delegating laws, i.e. if there is a 

contradiction, state laws shall be void. 

Third, since the delegation is up to the wish of the Federal Government, there are areas where 

the Federal Government fails to explicitly delegate states to enact laws. An instance is the 

cases in the Urban Landholding Registration Proc. No. 818/2014, the Urban Lands Lease 
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holding Proc. No. 721/2011, and Expropriation of Landholding for Public Purposes, Payment 

of Compensation and Resettlement of Displaced People Proc. No.1161/2019. Proc. No. 

818/2014 does not allow law-making power over urban land registration to regional states 

while both Proc. No. 721/2011 and Proc. No.1161/2019delegateregional states to enact laws 

subsidiary to proclamations. This implies that regional states are barred from regulating 

matters of land administration if a particular federal land law does not delegate the state 

government to do so. This deviates from the spirit of the FDRE Constitution in empowering 

state governments to enact laws dealing with land administration issues. 

e) Practical Instances and Authoritative Interpretations 

There are also practical instances to understand the precise mandates of each sphere of 

government about land. Taking practical instances to determine the mandate of the two orders 

of government over land shall not be interpreted in a way the practice shall justify the law, 

which is not common in canons of legal interpretation. It rather shall be taken as a supportive 

view to clarifying the power allocation in the federation. With this in view, the 1996 and 

2017 ANRS rural land laws can incidentally be taken in relation to the issue at hand. 

The ANRS enacted its rural land administration and use proclamation back in 1996
107

 – a 

year before the federal law was enacted. The rationale of the law was to readjust the uneven 

possession of rural land as a result of land grab by the Derg officials.
108

 The then arguments 

considered this historical incident from the viewpoint of the hidden political motives the 

proclamation had. It is held that the law ―had political objectives rather than social and 

economic ones, its implementation was secretive and the whole process was highly 

politicized‖.
109

 The arrangement had hidden political motives and ultimately resulted in a 

significant reduction in the size of their holding. Several arguments ignored the fact that 

regional states have the constitutional legislative power to administer land without seeking 

for federal delegation. 

A similar incident has happened in the new land administration and use proclamation of this 

regional state that regulated the possibility to mortgage rural land use rights by farmers.
110

 

The existing federal rural land administration and use proclamation does not allow mortgage 

                                                           
107

 ANRS, Proclamation No. 17/1996, A Proclamation to Provide for the Amendment of Proclamation No. 

16/1996, Zikre Hig of the Council of the ANRS 
108

 Yigremew Adal. (2002). Review of Landholding Systems and Policies in Ethiopia under the Different 

Regimes (EEA/Ethiopian Economic Policy Research Institute Working Paper No. 5) 
109

 Id. 
110

 ANRS Proclamation No. 252/2017, supra note 87, Arts 9 and 19(1) 



94 
 

of land use rights; this regional law went further and provides liberal rights on land by 

allowing mortgage of rural land use rights. In this law, there are no complaints about whether 

the incorporation of mortgage rights for rural landholders implies an abuse of power by this 

regional state. The matter then is what these two instances tell us about the power-sharing 

scheme about land. 

It is held that in the first instance, this particular regional state has constitutional sanction to 

determine the manner land shall be administered in its jurisdiction. Yet, as the law also 

contained provisions dealing with land tenure issues, this is an abuse of its constitutional 

mandate in the absence of clear delegation from the Federal Government during and before 

the proclamation was passed in 1996. In the latter case, since determining the manner rights 

over land shall be transferred is an aspect of land tenure/land utilization, it seems that the 

regional law exceeded its delegated mandate to enact laws on the utilization and conservation 

of land. However, given there is no clear indication from the FDRE Constitution to prohibit 

mortgage of rural land rights, it is plausible to argue that, despite the contradictions, the 

regional law provides liberal land rights beyond what the federal law has provided. This can 

be taken as a fortune to liberate land rights of rural landholders.
111

 

The relative federal and state mandates about land can further be elaborated by taking a case 

once presented to the CCI and the binding interpretation thereof. In the case between 

Biyadglegn Meles, et al vs the ANRS,
112

 the applicants claimed that the 1996 ANRS rural land 

law contravenes the FDRE Constitution thereby demanding the declaration of the 

unconstitutionality of the state law. Through another development, the HPR has enacted Proc. 

No 89/1997,
113

 which permits regional states to proclaim laws on rural land based on federal 

baselines. The CCI passed its verdict on the matter upholding the constitutionality of the law 

on two grounds: (a) it is part of the residual power of regional states; and (b) it has been 

retroactively endorsed by the federal proclamation. 

However, it is doubtful why the HPR can retroactively endorse the state law if it falls within 

the residual power of regional states. Assefa is quoted in relation to this issue: ―this raises the 

issue as to whether the mandate of the states extends to include enacting laws and if so 
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whether administering implies the setting of norms‖.
114

 From this, the decision of the CCI 

seems to demonstrate that regional states have the constitutional base to enact laws on matters 

about land administration. The decision particularly indicated that legislative power on land 

allocation and redistribution falls under regional states‘ residual power. 

The FDRE Constitution in principle seems to follow the footsteps of the dualist or 

administrative federalism approach in delineating power over land. This approach, as briefly 

discussed in chapter 3, allows the central level government to have primary legislative 

authority while the constituent states have the mandate to execute them. The FDRE 

Constitution allows the Federal Government to enact laws on the utilization and conservation 

of land and the administrative mandate is left to state governments. Yet, the Ethiopian case is 

a little bit different from the dualist approach in the sense that it also leaves legislative 

mandate over land administration for regional states. This implies that state governments in 

Ethiopia have the mandate to legislate on matters of land administration and administer the 

use and conservation of land based on federal laws. 

5.5. Reasons for Federal and State Authority over Land 

The discussion in this section demonstrates the rationales for vesting authority in the Federal 

Government to enact laws on the utilization and conservation of land and the rationales for 

bestowing upon regional states the power of land administration. The first two justify the 

Federal Government‘s authority to enact laws on the utilization and conservation of land, 

while the third and the fourth vindicate regional states‘ power of land administration. 

5.5.1. The Desire to Create One Economic Community 

The FDRE Constitution aspires to build ‗one political and economic community‘ based on 

the wishes and interests of the NNPs that pledge ―to build a political community founded on 

rule of law‖.
115

 The desire has been to pursue unity in political and economic matters by 

emphasizing and recognizing the NNPs‘ cultural and linguistic plurality.
116

 The objective to 

create one economic and political community could justify the Federal Government‘s 
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authority to regulate the use and conservation of land.
117

 The strike for one economic 

community demands the government to develop different strategies that could change the 

political and economic status of the NNPs.
118

 

Specific to land, it is supposed that the Federal Government shall create relative uniformity in 

the determination of land use and conservation. If all affairs of land are left to regional states 

to regulate and administer thereof, this may contradict the constitutional desire to create one 

economic community.
119

 At least, a certain level of regulation at the federal level is expected 

to harmonize the possible diversified regulation and application of land affairs at the regional 

level. With this in view, the Federal Government‘s mandate to enact laws on the utilization 

and conservation of land is important to specify the threshold about the right to access land, 

transfer of land rights, extinction of land rights, and others. An interviewee in the HoF 

stressed that matters of land administration may not necessarily be applied uniformly to aid 

the effort to create and sustain one economic community.
120

 For example, the urban lands 

registration proclamation aims to ensure uniform protection of landholding rights, which 

supports building one economic community.
121

 

5.5.2. Maintaining Uniform Nationwide Regulation of Land 

Most federations intend to stand united for certain purposes while retaining autonomy for 

others. Some powers are almost always assigned to the Federal Government and the 

remaining belongs to the subunits.
122

 The Federal Government is often empowered with those 

powers that are shared in common and have national implications.
123

 These are matters 

requiring nationwide regulation and hence to be left for the national government to help 

maintain uniformity of standards throughout the federation. Likewise, subunits usually retain 
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authorities vital for the full exercise of regional autonomy and self-governance. Based on 

this, regional units shall entertain functions that are not primarily in the list of common 

interest to the general nation.
124

 

Under the FDRE Constitution, matters that are deemed to have national importance are 

entrusted to the Federal Government. The Federal Government has the authority to 

―formulate and implement the country‘s policies, strategies and plans‖.
125

 This level of 

government shall also ―establish and implement national standards and basic policy criteria 

for public health, education, science and technology as well as for the protection and 

preservation of cultural and historical legacies‖.
126

 It is also responsible to ―establish uniform 

standards of measurement and calendar‖,
127

 to ―formulate and implement foreign policy‖; and 

―negotiate and ratify international agreements‖.
128

 Power of regulation on matters that may 

have bearing for two or more states in relation to natural resource governance like water, 

lakes, and rivers
129

 and ―develop, administer and regulate air, rail, waterways and sea 

transport and major roads linking two or more States‖ fall under federal jurisdiction.
130

 All 

these issues entail federal regulation fundamentally in the interest of uniformity. 

Specific to land, the FDRE Constitution authorizes the Federal Government to ―enact laws 

for the utilization and conservation of land and other natural resources…‖.
131

 Laws on the 

utilization and conservation of land require uniform regulation as evidenced by the Minutes 

of the FDRE Constitution. The deliberation on Article 40 remark that state ownership of land, 

as well as national governance of some dimensions of land, is desired to maintain uniformity 

in land governance and tenure.
132

 

The Federal Government‘s involvement in the determination of land utilization and 

conservation is justified towards securing nationwide uniform land tenure.
133

 Particularly, the 

Federal Government shall determine the right to access land by the vulnerable group of the 

society. Considering their disadvantaged position in a state, uniform standards and protection 
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about land should be in place. For this, the Federal Government‘s legislative mandate on the 

utilization and conservation of land is to assure such uniform protection to land rights. The 

draft rendition of the Urban Landholding Registration Proc. No. 818/2014 was justified and 

maintained fundamentally due to its relevance to create uniformity in urban land and real 

property registration.
134

 On the other hand, activities in land administration may not require 

uniformity throughout the nation. For instance, the process of land acquisition for agri-

business shows variation between and among each regional state.
135

 This denotes that there is 

no ―uniformly standardized process‖ of land delivery to the purpose of investment. This can 

be justified on account of regional states‘ constitutional power to allocate land to investors,
136

 

which may not necessarily be the same. 

5.5.3. Incorporating Local Contexts in Land Administration 

The need to inject local context into land administration is keenly related to decentralized 

governance. Local communities have particular needs, some of which may well and ought to 

be beyond the purview of national policy.
137

 By decentralizing government functions, it is 

possible to respond to such particular local needs. Mainly, federalism offers an institutional 

means of recognizing community needs and the chance to reflect their opinions in 

government policies and strategies affecting their interests.
138

 Federalism enables the local 

people to monitor issues that are properly under local control, while it places those issues that 

must be governed at a federal level in the hands of more distant representatives.
139

 

Anwar Shah
140

 stated different theoretical underpinnings in favour of the rationales for 

decentralized decision-making and roles for local governments on account of ―efficiency, 

accountability, manageability, and autonomy‖. Here, only three of Shah‘s justifications of 

local governance and central-local relations, which also have a potential implication on 

power allocation concerning land, are considered. The first is ‗Stigler‘s menu‘, which 

identifies two principles of jurisdictional design. The first principle of jurisdictional design is 
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that ―the closer a representative government is to the people, the better it works.‖ The second 

principle states that, ―people should have the right to vote for the kind and amount of public 

services they want‖.
141

 In this case, decision-making should befall at the lowest level of 

government. 

The second justification articulated by Shah for local decision-making is ‗the decentralization 

theorem‘. It states that ―each public service should be provided by the jurisdiction having 

control over the minimum geographic area that would internalize benefits and costs of such 

provision.‖
142

 This is justified because local governments better understand the concerns of 

the local community, and local decision-making is receptive to the intended people. This, in 

turn, encourages fiscal responsibility and efficiency, eliminates unnecessary layers of 

jurisdiction, and enhances competition among governments, and stimulates innovation. 

The third justification is ‗the subsidiarity principle‘, which provides that unless a convincing 

case can be presented for assigning them to higher orders of government, taxation, spending, 

and regulatory functions should be exercised by local governments. This principle empowers 

local governments to undertake activities that are local in their nature. Moreover, according 

to Marci Hamilton, among several functions that shall preferably be undertaken at the local 

level, land use is the central one. His analysis shows that ―the smaller the polity in geography 

and in population, the easier it is for the people (1) to monitor what their government is 

doing, (2) to criticize or praise, and therefore (3) to affect public policy‖.
143

 

Apart from incorporating local contexts in land administration, matters relating to efficiency 

and the possibility of corrupt practices in governmental affairs deserve attention here. The 

matter is to which level of government action – federal, state, or local – can better deal with 

rent-seeking activities.
144

 Gardner indicates that the government organ closest to the people is 

relatively less corrupt, and each person would have the chance to directly witness whatever is 

done to them.
145

 Quite the reverse, if government actions move from local to federal, it will 

further remove the local community from important matters that affect their interests and may 
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encourage decision-makers to care for their interests.
146

 As the Federal Government is remote 

to the local politics both physically and metaphorically, this may lead to economic constraints 

having a far greater capacity to enact policies having ―considerable redistributive effects‖.
147

 

 

Compared to federal officials, local officials are closer to the local community. Such officials 

have the nuanced knowledge and local sensibilities required to regulate land as they are part 

and parcel of the local community owing political accountability to it.
148

 However, this does 

not always mean that the local level cannot be corrupted, even they may increase corruption. 

Even if decentralization can be seen as a way to make the local level accountable, it may be a 

fertile ground for corruption to happen throughout regional institutions. This, in turn, may 

provide greater opportunities for local – sometimes less accountable – elites to take power.
149

 

But, in common parlance, considering the scope and scale of regulation at the federal level, it 

paves the room for corrupt practices to flourish in greater size at the federal level compared to 

local and state levels.
150

 

The FDRE Constitution allows regional states to administer land as this allows them to 

undertake matters of land administration by taking their local contexts into account. Since 

regional states have relative access to the local community, this helps to have feasible and 

desirable execution of land policies and laws. The issue then is regional states‘ constitutional 

mandate to administer land can be justified based on incorporating local contexts in the 

process. As highlighted in section 5.4, most elements of land administration do not essentially 

require nationwide uniform regulation and execution. For example, the manner of resolving 

land disputes may vary across regional states. As uniformity may not be the desired end here, 

regional variation may not worry the federation provided due process of law is adhered to in 

the process of land dispute resolution. This means diversity in this regard shall be tolerated 

provided parties in dispute are summoned timely; they got an equal chance to be heard; they 

are allowed to produce their evidence; appeal opportunities are availed, and the decisions can 

be enforced equally. 
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The discussion in chapter 3 demonstrates that genuine decentralization helps to flourish 

diversified laws, policies, and executions. This will be an opportunity to test each way of 

context-based doing of tasks in federating states and pick for best practices. It is shown that 

by using decentralization as an instrument, the government would get the chance to test 

multiple policy responses.
151

 Likewise, by letting regional states administer land by taking 

their contexts into account, the country will be able to pick the best performances and trends 

to utilize in other parts of the federation. This can be taken as an opportunity for the 

federation to establish and sustain modern, effective and efficient land administration in the 

country. 

5.5.4. A Means to Realize the Right to Self-Determination 

The right to self-determination is a fundamental right gaining recognition under several 

human rights documents.
152

 It is ―(a) the act or power of making one's own decisions and 

determining one's political status; or (b) the state of being free from the control or power of 

another‖.
153

 Self-determination is not a right exercised only by peoples or groups but it is also 

a human right of individuals.
154

 The content of the right to self-determination is provided by 

the International Covenant on Economic, Social and Cultural Rights
155

 and the International 

Covenant on Civil and Political Rights.
156

 The provisions in the first Article of both 

instruments indicate that the right to self-determination shall include the following elements. 

First, the right to self-determination implies the right to free determination of one‘s political 

status and pursue economic, social, and cultural development. The second component of the 

right to self-determination involves collective ownership of the people over land and natural 

resources including the right to have access to such resources and use by members; the right 

over the management, exploitation, conservation, and free disposal of the resources for the 

benefit of the people. 

The right to self-determination is keenly related to the protection of the cultural, religious, 

linguistic, and ethnic identity of individuals and groups; and the right to participate 
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effectively in economic and political spheres.
157

 Of these issues, the right to self-

determination‘s close linkage to the right to participation in economic spheres can be central 

to this particular issue. As land has a central importance in the economic sector in addition to 

its diverse implications, vesting concerned groups can help to realize the right to self-

determination at its best. Yet, in the absence of genuine empowerment on this fundamental 

economic resource, one cannot confidently talk about the full realization of the right to self-

determination in a particular state. 

Oriented with ethnic-based federal background, Ethiopia gives recognition to ethnic diversity 

and displays a willingness to accommodate such diversity through the right to self-

determination. This opened room for regional states to exercise functional autonomy in their 

jurisdiction basically on resource control. As land has an important place in the social, 

political, cultural, and economic lives of ethnic groups, in the absence of power over it, it 

would be vain to fully exercise the right to self-determination. This makes regional states‘ 

partaking in land administration central to maximize the exercise of their right to self-

determination.
158

 

Control over land and other natural resources is the ‗core‘ of the right to self-

determination.
159

 However, the right to self-determination under the FDRE Constitution 

―does not include a rule on the issue of control and regulatory power over land and natural 

resources‖.
160

 But, the provisions in Article 40(3), 51(5), 52(2,d) of the same Constitution 

tried to address the fact that regional states have their share in the control and regulatory 

power of land and other natural resources. Given all these, it is clear that the FDRE 

Constitution emphasizes the right to self-determination and the place to control and regulate 

on land is an important part of the process.
161

 

However, the right to self-determination does not give regional states sole ownership of land 

under their territorial administration as land is jointly owned by the NNPs.
162

 The right to 

self-determination instead shall allow regional states to administer their lands. Regional 

states‘ involvement in land affairs is, therefore, justified to fully realize their (economic) self-
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determination. The practice does not seem that regional states have the sense of shared 

ownership of land in their territory with other NNPs. They wrongly interpreted the land 

ownership right vested in the FDRE Constitution in a way it permitted exclusive ownership to 

each regional state‘s territorial administration. This is evidently true if one looks at the 

several displacements that have been occurring in different regional states against the 'non-

natives' in recent years. This, however, is a clear deviation from the spirit of the federal 

system and the FDRE Constitution concerning ownership of land. 

5.6. Chapter Summary 

This chapter analyses few aspects of the Ethiopian federal system with a focus on the division 

of power over land between the federal and regional governments. The analysis suggested 

that the FDRE Constitution lacks lucidity about the precise power of regional and federal 

governments concerning land. The extent of federal regulation of land and where regional 

states‘ administrative power begins are not clearly stated. This is attributed to the lack of 

definitional clauses for the terms ‗land utilization‘, ‗land administration‘ and ‗land 

conservation‘ in the same Constitution. 

The chapter articulates the possible elements of land administration and land utilization 

drawing on analysis of the relevant texts of the FDRE Constitution, the deliberations made 

during the making of the same constitution, subsidiary land laws, and the literature. 

Accordingly, determining issues of land tenure is the prerogative of the Federal Government 

in its legislative power over land utilization and land conservation. The specification of land 

rights, the manner to acquire rights over land, the scope of these rights, and when and how 

rights over land are extinguished are elements of land utilization and fall under federal 

legislative competence. 

Likewise, regional states‘ power to administer land includes the following: enforcement of 

land rights; administration of the acquisition, transfer, and inheritance of land under federal 

laws; delimiting parcel boundaries; adjudicating disputes over land use, valuation, taxation, 

and parcel boundaries; undertaking land valuation for compensation, taxation and similar 

activities; and gathering revenue from land-related taxes. It also comprises of registration of 

land and issuance of certificates; allocation of land for investors; gathering and administration 

of information on land and making it available for its users; determining the amount of land 

to be mortgaged, leased, and rented; and specifying the period of lease, mortgage and rent. 
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Also, establishing and administering land administration institutions is an aspect of land 

administration. 

The chapter further identifies and discusses the reasons for both orders of government to seek 

to have a relative stake over land. Regional states‘ authority over land can be justified, at 

least, on two grounds. The first justification is the desire to incorporate local/regional 

contexts in land administration. Regional and local level administration of land offers the 

chance to incorporate local contexts. The desire to realize the right to self-determination is 

the second rationale. Regional states‘ power to administer land can be justified to fully realize 

their right to self-determination. The relative authority of the Federal Government over land 

can be justified on two grounds. First, Central regulation over the utilization and conservation 

of land is linked to nationwide uniform land tenure issues. Second, federal level regulation on 

land is to establish and sustain one economic community. The Federal Government shall 

create relative uniformity in the determination of land use and land conservation, and this 

helps to harmonize the possible diversified regulation and application of land affairs at the 

regional level. 

The coming chapter reviews vertical delegation of power in the context of the FDRE 

Constitution. The chapter studies the constitutional status of vertical delegation of power. The 

discussion indicates that the FDRE Constitution permits downward power transfer while it 

does not contain provision(s) governing upward power delegation. The chapter also examines 

the institutional scheme as regards to vertical delegation of power, specific to power over 

land focusing on three federal supreme institutions – HoF, HPR, and the judiciary.   
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Chapter 6 

Vertical Delegation of Power in Ethiopia 

6.1. Introduction 

This chapter analyses vertical delegation of power in Ethiopia. It particularly explores the 

constitutional status of vertical delegation of power by considering it in line with the nature 

and foundations of the country's constitution and its federal system. The FDRE Constitution 

sanctions the transfer of power from the Federal Government to regional states. However, the 

same Constitution contains no provision(s) on upward transfer of power. Upward power 

delegation leads to the concentration of state power at the central level, which sets to affect 

the constitutional competence of regional states and puts them under federal domination. This 

delegation scheme also opposes the desire for decentralized governance. Due to these, there 

are discontents about the constitutional status of this delegation scheme in the context of the 

Ethiopian federal system. 

The chapter also reviews the institutional responses to vertical transfers of power. It 

specifically focuses on three federal institutions (HPR, HoF, and the judiciary) that shall be 

called to protect and defend the constitutional order and the federal system along with the 

theoretical and practical limitations these supreme institutions are facing in the process. The 

discussion reveals that the current institutional framework is unable to resist upward flow of 

state power to administer land. 

The chapter, thus, explores two interrelated issues. The first issue reviews the constitutional 

status of vertical delegation of power by examining both downward and upward delegation of 

power in line with the FDRE Constitution and the federal system. This aspect of the issue 

also considers the constitutional status of both downward and upward delegations of power 

by raising several arguments. The other issue of discussion in this chapter is the institutional 

scheme about vertical delegation of power by examining the roles of the HoF/CCI, the HPR, 

and the judiciary about vertical delegation of power, specific to land. The discussion in the 

present chapter focusing on upward and downward delegation schemes under the framework 

of the FDRE Constitution is hoped to serve as a stepping stone to evaluate the 

constitutionality of vertical transfer of power over land in the next chapter. 



106 
 

6.2. Constitutional Review of Vertical Power Delegation 

The discussion of chapter 4 demonstrates that, in addition to the constitutional division of 

power, delegation is also being employed when one order of government wishes to transfer 

its power to the other order of government. In most cases, such transfer of power between 

orders of government is construed temporarily. Given there are instances of power delegation 

in Ethiopia, this section reviews the matter in the existing legal and constitutional 

frameworks. 

6.2.1. Downward Delegation of Power 

The principle is that federal laws shall be executed by federal agencies/structures. Yet, 

several circumstances can be cited as exceptions whereby states may be held responsible for 

the execution of federal laws. Here, upward delegation is one instance. Upward delegation, in 

the context of the FDRE Constitution, does not confine itself only to the execution of federal 

laws. There are no bans to delegate federal legislative matters. The relevant provision under 

the FDRE Constitution states that ―the federal government may, when necessary, delegate to 

the states powers and functions granted to it by Article 51 of this constitution‖.
1
Except stating 

that federal powers can be transferred to regional states, the same Constitution does not 

specify the procedures associated with such transfer of powers and the manner how the costs 

in relation to the delegation shall be covered.
2
 It does not also clearly provide whether the 

consent of the parties in the delegation should be secured, the delegable and the non-

delegable powers, and other issues in a delegation process. 

Over the years, it has not been normal to secure the consent of regional states while the 

Federal Government delegates some of its power to the former. Downward delegation was 

realized with no formal consultation with regional states. Given this reality, it is plausible to 

claim that regional state structures have been ‗commanded‘ to implement federal policies and 

laws rather than saying federal powers are delegated to regional states.
3
 For instance, the 

Federal Environment Protection laws impose to regional states the obligation to ―establish 

environmental agencies‖ and ―enforce environmental standards‖ dictated under federal 
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competence.
4
 Federal rural and urban land laws also demanded regional states to enact detail 

legislation and establish institutions relevant to administer land. Given that the federal 

legislature unilaterally imposed these tasks on regional states, this cannot be considered 

delegation in the strictest sense of the term.
5
 

In respect of downward delegation, at least, two fundamental matters appear missing. First, 

there is no clear indication as to whether regional states should give their proper consent to 

the delegation. Second, it is nebulous whether the Federal Government is providing the 

financial compensation it is constitutionally required to provide to regional states along with 

the delegations.
6
 Consequently, this delegation scheme awaits statutory laws for its full 

operation. 

Moreover, the same Constitution does not identify the delegable and the non-delegable 

federal powers. Precisely, the matter is whether or not there should be power in which the 

Federal Government cannot or should not transfer to regional states. Should the Federal 

Government be free to delegate its powers not listed under Article 51 of the FDRE 

Constitution? This is important considering federal authorities are not confined only to what 

is enumerated under Article 51. It is not clear that the Federal Government can delegate its 

legislative, executive or both powers. Moreover, should there be restrictions against the 

federal delegation of its constitutional functions? The practice so far indicates that federal 

delegation of executive mandates outweighs the delegation of legislative powers. 

As briefly indicated in chapter 3 (section 3.2), federations show desires to remain united and 

they are also keen to keep autonomy for other purposes.
7
 Transfer of function between the 

federal and state governments may threaten such desires. This is to say if the Federal 

Government keeps surrendering its important and lucrative mandates to regional states with 

no limits, the federation‘s motive to remain united could be compromised in the long run. 

Moreover, delegating federal power that requires strict uniformity to regional states may lead 

to the varying application of such power by regional states. This, in turn, would defeat 
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uniform application of laws and policies that otherwise require strict consistency. As a result, 

the Federal Government‘s right to delegate its mandate shall be restricted to the extent of 

adhering to uniformity of laws, policies, and standards. 

Likewise, downward delegation of power could likely endanger power allocation since it 

implies power concentration at one order of government.
8
 This delegation scheme could 

result in the concentration of power at the state level if there is repeated transfer of power 

from the center to regional states. This may shrink the number and scope of federal functions 

and leaves the Federal Government relatively weak. This, in turn, may contradict the very 

aim to have a strong central government with the task of keeping a nation united. 

Although it is not delegation proper, a related development is seen when regional states 

directly execute federal laws. By influencing state governments in several ways, the Federal 

Government has been facilitating the enforcement of federal laws and programs via regional 

state structures. Three instances can be mentioned where this has been possible over the 

years, i.e. through Office for Regional Affairs (now suspended), through party structure, and 

the process of policymaking. With this, the Federal Government has been ‗getting done‘ its 

constitutional responsibilities via regional governments. 

Sometimes, regional governments assumed the responsibility of enforcing federal laws in the 

absence of direct authorization/delegation from the Federal Government. They incorporated 

the duty to execute federal laws in their respective constitutions.
9
 It is perplexing why they 

opted to execute federal laws in their respective constitutions given their meager financial 

bases. It is not clear how they can bear the expenditures. The manner how regional states 

shall cover the expenses in relation to the delegation is not also clear. Likewise, how regional 

states shall execute federal laws did not come out. The kind of institutional mechanisms they 

set up for the execution of federal laws and the status of federal laws in the states are not 

clearly set out.
10
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The FDRE Constitution itself has delegated federal judicial power to regional states. The 

FDRE Constitution delegated power of the Federal High Courts and Federal First-instance 

Courts to the Regional Supreme Courts and Regional High Courts respectively.
11

 Based on 

this arrangement, regional courts are now entertaining federal judicial powers. The 

Constitution does not permit the Federal Government to revoke the delegation unless any or 

both of the following requirements are fulfilled. These are: (a) the delegation is revoked upon 

amendment of the Constitution; and/or (b) federal courts are established at state level to 

entertain matters about federal jurisdictions. Practically, there are instances whereby the 

Federal Government claims constitutionally delegated judicial powers from regional states. 

Without establishing federal courts at the state level or rescinding the delegation on 

constitutional amendment, the Federal Government is often claiming federal judicial power. 

Particularly on terrorism counts, the Federal Government has been taking the cases from 

states‘ machinery. This violates the FDRE Constitution, and the gloomy side here is that no 

claim about the constitutionality of such practices has been presented to relevant organs.
12

 

In addition, following the 2005 national and regional elections, the Ministry of Justice (now 

FDRE Attorney General) delegated its prosecution powers to justice bureaus of regional 

governments. With this arrangement, justice bureaus of regional governments have been 

carrying out the task of prosecution of the Ministry of Justice, which led to the closure of 

federal prosecution offices in different regional states. However, such delegation did not pass 

through the formal procedures in a delegation.
13

 The coming section analyses upward 

delegation of power in the existing constitutional and legal framework. 

6.2.2. Upward Delegation of Power 

The FDRE Constitution does not state about whether regional states can delegate their power 

upward to the Federal Government. An express clause included in the first draft rendition of 

the FDRE Constitution allowing regional states to delegate some of their power was rejected 

based on protecting the power and function of regional states.
14

 There is, however, a 

possibility of transferring regional mandates to the Federal Government based on the dictates 

under Article 55/6 of the Constitution. According to this provision, the HPR has the mandate 
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―to enact civil laws which the House of the Federation deems necessary to establish and 

sustain one economic community‖. If the HoF deems it necessary to establish and sustain one 

economic community, it may order the HPR to enact laws having civil nature. Civil law 

matters are left for regional states to legislate under their residual power, but that ceases if the 

HoF decides that national-level regulation is necessary for the creation and sustenance of one 

economic community. 

Post-2005 Ethiopia has shown us a Federal Government that has taken every effort to 

effectively centralize regional authorities, including the power over the administration of 

land. This being the case, the issue has not been on the agenda to the general public. Several 

constitution and federalism debates do not bring the perils of upward power delegation to the 

relevant forum.
15

 As t6he FDRE Constitution does not clearly regulate upward delegation of 

power, it is under a shaky constitutional basis.
16

 A closer look at the FDRE Constitution 

reveals that delegation shall not be considered a mechanism to transfer regional states‘ 

competence to the Federal Government. Interview results support this assertion and nearly all 

respondents responded that upward delegation scheme has no constitutional basis and the 

several indications of such delegation scheme violate the federal system. An interviewee in 

the CCI
17

 responded that, 

The Constitution does not seem to permit upward delegation of power. Experiences from 

several federal states show that such delegation scheme is not common, and when permitted, it 

is implemented restrictively. The main rationale for the Constitutional makers‘ preference to 

prohibit upward delegation of power is the fear of the possible concentration of power at the 

federal level. 

The interviewee elaborated that such delegation scheme paves room for interference against 

regional states' right to self-determination and contradicts the basic principles of federalism.
18

 

Another interviewee from the HoF
19

 stated that, 

The Federal Government is constitutionally permitted to delegate a portion of its functions to 

regional states. However, there is no green light under the FDRE Constitution to the effect that 

regional states can delegate a portion of their constitutional authorities upward to the Federal 

Government. Given this state of affairs, upward power transfer violates the same Constitution 

and the federal compact. 
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Furthermore, a respondent in the HPR
20

 told this researcher that, 

Upward delegation of power has no constitutional ground. Upward transfer of power has 

undertaken upon coercion from the Federal Government and it is justified to create a smooth 

working environment and relationship among members of the federation. Senior officials at the 

federal and regional levels were convinced that resistance to upward flow of power could 

frustrate the relationships between federal and regional government. Despite this, upward flow 

of state functions affects the autonomy of regional states. 

Interview results revealed that one of the concerns in upward power delegation is its long-

term effect due to power concentration. It limits regional states‘ constitutional competence 

and puts them under federal shadowing. This delegation scheme also contradicts the desire 

for decentralized governance.
21

 It also has the effect to make the federal structure on paper 

resemble a unitary form in practice.
22

 Likewise, upward delegation destructs the desire for 

varied application of some functioning areas because of the chance for uniform execution 

upon the centralization of regional affairs.
23

 In the coming sections, some arguments against 

the practice of upward delegation scheme are indicated and discussed. 

(a) Absence of clear regulation of upward delegation scheme 

One concrete argument against the constitutionality of upward delegation is the lack of clear 

constitutional regulation in favour of it. The FDRE Constitution does not clearly indicate 

whether or not regional states can transfer their constitutional authority to the Federal 

Government. Given this ambiguity, it is worth to look the Minutes of the FDRE Constitution 

to understand the position and deliberations of the makers of the FDRE Constitution about 

downward delegation of power. 

When it is not easy to grasp a certain rule from the reading of a written law, it is advisable to 

look at the legislative history of the law. This helps to grasp the intents of lawmakers.
24

 

Legislative intent/history cannot be a viable and conclusive interpretation rule given the 

legislature is not a single person and it is, in real life, difficult to assert what lawmakers have 
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in mind in the making of laws. In effect, unless the legislation narrows down ―the degree of 

inclusiveness of its rules‖, the pursuit of legislative intention becomes ‗circular‘.
25

 

Legislative history can provide useful guidance to determine the legislature‘s intent and the 

meaning of ambiguous statutory language provided it is taken with due care. The Writing 

Center stated that ―all legislative history is not created equal … different weight should be 

given to different documents to reflect the legislative process, its rules, and internal hierarchy 

of communications‖.
26

 This can be a reminder to carefully utilize such interpretation rule to 

get the ‗actual‘ intention of law-makers. Despite these shortcomings, the use of legislative 

history as a device for legislative interpretation is still relevant. 

Given the silence of the FDRE Constitution to regulate upward delegation of power, we can 

consider its legislative history to assert the intention of constitutional framers. During the 

preparation of the Constitution, a minute for each provision is documented. By reading the 

Minute, one can consider the debates made in each provision. Of such reflections, the 

discussions made on its Article 50/9 can be mentioned here. The first draft rendition included 

a sub-article allowing upward power delegation. However, the final version of the 

Constitution does not contain provision(s) either permitting or prohibiting upward transfer of 

power. 

The position of the Drafting Committee to ban upward transfer of power was justified on two 

major grounds. First, upward delegation scheme may create unnecessary influence against 

regional states in the effort to exercise their constitutional authority. Given the usual strength 

of the Federal Government in the federation, centralizing additional authorities would further 

strengthen the Federal Government to the extent of menacing the federal balance. The second 

justification is that such transfer of power contradicts the rule a delegated power cannot be 

further delegated.
27

 The assumption is that regional states gained their power from the people 

upon delegation. Taking this into account, the Minute stated that it is not advisable for 

regional states to further delegate power that could shift the question of accountability.
28
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Since regional states have acquired their authority from the people, the Minute does not 

justify the transfer of this power to the Federal Government even by will.
29

 

(b) Contradictions to constitutional amendment procedures 

Upward delegation of power also contradicts to the constitutional amendment procedures 

proscribed under the FDRE Constitution. Constitutions should update provisions proven to be 

unworkable, to respond to new needs or changing public demands, and to reflect evolving 

issues of different aspects. To this end, amending a constitution is crucial.
30

 While 

constitutions shall respond to changes over time, they should also be protected against ‗short-

term‘ and ‗unwarranted‘ changes.
31

 This later signifies the need to provide convincing and 

adequate validations to amend/change provisions in a constitution. 

Thus, a constitution shall be changed for the public good, when supported by a sufficient 

consensus, and after vigilant considerations. A constitution shall not be changed for self-

interested, bigoted, destructive, or short-term motives.
32

 This reckons the need to balance 

between the rigidity and flexibility of constitutional amendments. Too rigidity means that the 

constitution will be prevented from updating itself to accommodate on-going changes and 

prevents compelling changes to happen. Likewise, when the amendment procedure is too 

supple, it will expose the constitution to experience recurrent amendments daunting the 

constitution‘s steadiness and predictability. 

The FDRE Constitution contains provisions guiding constitutional amendments. The 

provisions require rigorous procedures to that effect. This is based on the general observation 

that constitutional amendments claim ‗certain‘, ‗steady‘, and ‗reliable‘ procedures to warrant 

legally viable constitutional changes.
33

 Chapter 3 of the FDRE Constitution – dealing with 

human rights and fundamental freedoms – and the amending provisions themselves would be 

amended by a two-thirds vote by the joint meeting of the HPR and HoF with the support of 

all State Councils within a simple majority.
34

 All other provisions of the Constitution can be 
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amended with a two-thirds vote at the joint session of the HoF and the HPR, and with the 

support of two-thirds of the State Councils by a majority vote.
35

 Besides, the FDRE 

Constitution requires submission of the proposed amendment to the general public for 

discussion and decision.
36

 

In a federal setting, due to the existence of different orders of government, constitutional 

amendments thereof require the consent of both spheres of government.
37

 A constitution in a 

federal setting can be amended only by unanimous consent or by the specified majority of its 

makers.
38

 In effect, constitutions should not be subject to unilateral alteration. The FDRE 

Constitution authorizes regional states to participate in the process of constitutional 

amendments directly through their State Councils and indirectly through the HoF. Moreover, 

the same Constitution requires any proposal for a constitutional amendment to be submitted 

for discussion and decision to the general public.
39

 This procedural step, although lacks 

clarity as to whether it denotes referendum or not,
40

 demands the need for constitutional 

amendment to pass through public scrutiny. 

The above discussion shows the extent to which the FDRE Constitution is content to 

prudently and sternly undertake constitutional amendment. The expectation is that anybody – 

be it the legislative organ or any other state structure – shall not amend constitutional 

provision(s) without pursuing the formal amendment procedures prescribed under the FDRE 

Constitution. However, there are different amendments made on the FDRE Constitution 

against constitutional requirements. For instance, Article 98 of the FDRE Constitution is 

amended to change the spirit of concurrent power of taxation into revenue sharing. Moreover, 

Article 103(5) is amended to extend the period for conducting a national population census to 

more than 10 years.
41

 Another example of an informal change of the FDRE Constitution is 

the growth in the range of federal powers. The Federal Government is regulating on 

concurrent jurisdictions. The expansion in federal powers comes via government decisions 
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with no formal constitutional amendment.
42

 The manner the provisions are amended renders 

the process unconstitutional although not challenged before any adjudicating organ.
43

 

To make the discussions specific, upward delegation of power in the absence of formal 

amendment violates the rules of constitutional amendment under the FDRE Constitution. A 

constitutional amendment is a primary step to provide for upward delegation of power before 

resorting to practicing it. Irrefutably, the existing practice of upward delegation of power is 

not undertaken through an amendment of the FDRE Constitution. The Federal Government 

centralizes some aspects of land administration without resorting to amend the Constitution. 

While the FDRE Constitution demands the need to pass through certain rigorous procedures 

to change the power-sharing arrangement, upward transfer of power does not follow this rule. 

Overall, it can be argued that the practice for upward delegation of power runs counter to the 

manner of amending provisions under the FDRE Constitution. 

(c) Reiterating historical power imbalances 

Upward power delegation reiterates the historical power imbalance between the central 

government and the provinces, which has been common in much of the country‘s history. 

Historically, it was up to the central government to give power and take the same at any time 

and condition. Post-1991 Ethiopian government has promised to transfer adequate power and 

function to regional and local levels government. The promise was accompanied by 

establishing a federal form of government and sharing power between orders of government 

and the FDRE Constitution aspires to create a balance between the orders of government.
44

 

It can be argued that a balanced federal system can be created, inter alia, by prohibiting 

upward flow of state power to the Federal Government. If we let power be transferred to the 

Federal Government, this will make the Federal Government stronger at the cost of regional 

autonomy. Similarly, the process will make regional states to be weaker than the Federal 

Government as their powers are being centralized. This, in turn, may lead to a significant 

power imbalance between the two spheres of government. This could result in the creation of 

a strong central government that could exert influence at the state and local levels, for 
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instance, in decision-making and policy design processes. All these would create the chance 

for reiterating historical power imbalance in the country. 

(d) Contradictions to the purported decentralization 

Upward flow of state function is a self-contradiction to the purported decentralization in the 

federation. As demonstrated in chapter 4, in conjunction with the adoption of federal form of 

government, attempts were made to decentralize government functions. Legislative, judicial, 

and executive organs of government are established at federal, regional, and local levels. This 

arrangement has been instrumental to realize power decentralization. One of the main 

objectives of decentralization is to improve the social, political, and economic efficiencies of 

both the central and regional governments. To achieve this, maintain the status quo, i.e. 

keeping regional mandates at their disposal is one way of attaining the benefits of 

decentralization. 

One modality in which the motives of decentralization can best be achieved is when sub-units 

perceive to undertake their functions without influence from the central government.
45

 This is 

based on the recognition of the equal rights of both the national government and sub-units in 

a federation.
46

 Heinz Klug observes that decentralized governance is ideal in the sense that it 

helps to distribute public power broadly, enhance greater public participation, promotes 

togetherness and support the stability of a state.
47

 

In Ethiopia, significant political, fiscal, and administrative powers are decentralized to the 

NNPs.
48

 Despite this, the formal autonomy of regional states has been seriously affected due 

to strict party structures and restrictive laws. Such party structure made political autonomy to 

be constrained through informal party control.
49

 Upward flow of power imposes a danger by 

which functions that are now vested to regional states could be centralized. In the long run, 

continued power centralization could hinder regional states‘ from actively participating in the 

federation. Federal interference in regional affairs is not suggested even when it is known that 
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local governments are unable to address complex problems.
50

 In the context of large-scale 

agricultural land investment, John Markakis holds that federal involvement affected the very 

motive of power decentralization.
51

 If the Federal Government continues to centralize 

regional powers, this will defeat the purported decentralization of power. 

6.3. Institutional Responses of Vertical Delegation of 

Power 

Institution in this chapter is referring to the institutional scheme at the federal level 

responsible to defend and protect the constitutional order and the federal system. It mainly 

focuses to the HoF, the HPR and the judiciary about their response on upward flow of power 

over land administration. It does not mean that these are the only institutions responsible to 

defend the FDRE Constitution and the federal system. The FDRE Constitution imposes an 

obligation on different stakeholders to protect and defend the federal system and the 

constitutional order. It states that ―all citizens, organs of state, political organizations, other 

associations as well as their officials have the duty to ensure observance of the Constitution 

and to obey it‖.
52

 

Besides, the same Constitution lays an obligation on the federal and state governments to 

respect the mandates assigned to each.
53

 This extends to protect the authority given to each 

order of government from possible interference. The discussion in the coming sections 

demonstrates the expected roles of the HoF, the HPR, and the judiciary along with their 

theoretical and practical limitations in dealing with upward flow of regional power over land 

administration. 

6.3.1. The HPR 

The HPR, as the highest government organ in the country, is entrusted with legislative power 

over all federal matters.
54

 Members of the HPR are elected by the people at the district level. 

The districts are based on population and out of the maximum 550 seats the HPR could have 

in an election period, 20 seats are reserved for minority nationalities.
55

 The HPR shall have 

the powers and functions that are listed under Articles 55, 70(1), 79(4) (C), 102(2), 102, 104, 
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and other provisions of the FDRE Constitution. Some of the major responsibilities and 

functions entrusted to the HPR under the FDRE Constitution include,
56

 

- Enacting of laws on matters specified for the federal level and ratify national policy standards; 

- Enacting of laws on the utilization and conservation of land and other natural resources, of 

rivers and lakes crossing the boundaries of the national territorial jurisdiction or linking two or 

more States; on inter-State commerce and foreign trade; on air, rail, water; 

- Enacting civil laws, which the House of the Federation deems necessary to establish and sustain 

one economic community; 

- Proclaiming a state of war based on a draft law submitted to it by the Council of Ministers; 

- Approving general policies and strategies of economic, social and development, and fiscal and 

monetary policy of the country; 

- Enacting laws on matters relating to the local currency, the administration of the National Bank, 

and foreign exchange; 

The HPR is expected to make all its laws consistent with the FDRE Constitution. Apart from 

checking its laws do not violate the FDRE Constitution, the HPR is also expected to call and 

question the overall performance of the executive and judiciary organs.
57

 By this, the HPR 

has the opportunity as well as responsibility to defend the FDRE Constitution from any 

unconstitutional legislation, decisions, customary practices, and similar kind. The practice, 

however, tells otherwise. Different rural and urban land administration laws, which should 

have been enacted by regional states, are enacted by the HPR itself. A member of the HPR 

responded that the house remained silent while different laws that have the effect of 

centralizing power over land administration are enacted and put into application.
58

 

The HPR also did nothing when the Council of Ministers enacted a regulation that empowers 

the executive organ of the Federal Government to allocate large-scale agricultural land. 

Moreover, the Federal Industrial Parks Proclamation was enacted by this institution. Also, 

Industrial Parks Regulation was enacted under the supervision of the Council of Ministers. 

Both the Proclamation and the Regulation of Federal Industrial Parks contain provisions that 

empower the Federal Government to undertake land administration matters in regional states 

where federal industrial parks are built on. These laws authorized the Federal Government to 

undertake land administration matters in respect to Federal Industrial Parks. 

Furthermore, the federal rural land administration proclamation and its draft proclamation, 

and the urban lands registration proclamation contain provisions dealing with matters about 

land administration. The latter particularly allowed a federal institution to undertake matters 
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of land administration concerning urban land registration in regional territories. As federal 

legislation, all these laws go through close scrutiny of the HPR. It is then clear that via all 

these laws, the constitutional power-sharing over land is compromised. These upward flows 

of power over land administration, in one way or another, are undertaken with the knowledge 

of the HPR. In general, the HPR failed to defend the FDRE Constitution from upward 

transfer of power over land administration. 

6.3.2. Constitution Arbitrating Institutions: HoF/CCI 

A Constitution incorporates rules, inter alia, about both horizontal and vertical power 

allocation, the mechanisms and procedures to deal with abuse of power, and the fundamental 

principles governing relations between citizens and the state.
59

 It shall also establish 

mechanisms to safeguard the vertical division of power and the horizontal interaction 

between sub-units for the harmonious existence and continuity of a federal system.
60

 In a 

federation, disputes are likely to occur basically where conflicting or contradictory laws are 

passed by different orders of government.
61

 As this naturally occurs, federations design 

mechanisms to resolve these contradictions. Yet, neither the federal nor state governments 

alone shall be vested to settle disputes over constitutional and federalism matters.
62

 

About the proper organ(s) to undertake constitutional debates, the literature offers three 

models of constitutional interpretation: the diffuse system, the centralized system, and the 

mixed system. The diffuse/decentralized/American model is based on the assumption that 

control of constitutionality of legislative acts and executive conduct is exercised by all levels 

of regular courts.
63

 The model empowers the judiciary with the authority to determine the 

constitutional status of laws, acts, and decisions. On concrete litigations under the purview of 

the judiciary calling for constitutional interpretation, each court of all tiers is considered a 

constitutional court.
64
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The centralized system empowers a single organ to undertake judicial review of 

constitutional disputes. The experience in different European countries reveals that the organ 

to adjudicate constitutional matters could vary from a Constitutional Court, a Supreme Court, 

or a separate special body like the French Conseil Constitutionnel.
65

 Federations including 

Germany and South Africa use constitutional courts that specialize in the interpretation of 

constitutional disputes.
66

 The Swiss federation employs referendum to resolve constitutional 

disputes.
67

 In the centralized system, the main target is not to adjudicate controversies 

between individuals themselves or between them and the government. Its central theme is to 

guide interpretations of a constitution.
68

 The mixed system shares constitutional adjudicating 

power between the regular judiciary and a separate constitutional adjudicating body.
69

 This 

constitutional interpretation approach is being practiced in Colombia, Venezuela, Peru, 

Brazil, Portugal and Switzerland, in a limited form though.
70

 

There are also two theoretical debates about the appropriate institution(s) to referee 

federalism disputes, i.e. the political safeguard theory and the judicial safeguard theory.
71

 The 

political safeguards theory questions the need and aptness of judicial safeguards whereas the 

judicial safeguards theory emphasizes the inadequacy of political safeguards.
72

 The 

appropriateness of empowering the political wing with the task of adjudicating constitutional 

disputes has been debatable. This position has grounded on the difference between 

adjudicating federalism-related disputes and human rights cases. It is argued that since 

―human rights lack an established constituency within the political process and because 

human rights in the USA context are about what any government, not which level of 

government, cannot do, the Court has a decisive role in their enforcement‖.
73

 As opposed to 

this, federalism-related disputes do not mean what a government cannot do: it is all about 

which sphere of government can and should do.
74

 The role of the judiciary shall be limited on 

matters of human rights since at a time either or both orders of government could fail to 
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observe to protect human rights. On federalism-related disputes, it is held that the political 

bureaucracy can better handle the matter.
75

 

Proponents of the judicial safeguards approach level it as the best forum to adjudicate 

disputes over federalism. Basically, compared to the political safeguard theory, the judiciary 

is principally independent because judges are not elected ones. This will allow the judiciary 

to determine federalism matters impartially. Adem Kassie argued that, ―…judicial safeguards 

are necessary because officeholders controlling the political safeguards may have the 

incentive to deliberately fail to protect the interest of the people that federalism is designed to 

advance‖.
76

 The discussion below analyzes the constitutional interpretation scheme in 

Ethiopia to the relevance of examining the institutional review of vertical delegation of 

power. 

In Ethiopia, the task of umpiring the FDRE Constitution is vested upon the HoF. This house 

is composed of representatives of different national groups and plays a pivotal role in the 

prevention and management of conflicts. The HoF has barely any legislative power as 

opposed to other federal systems having a second chamber that actively involves in law 

making.
77

 The HoF gets advice from the CCI in dealing with constitutional matters. The 

procedure is that when there is an alleged interference over provisions in the Constitution, 

claims will be presented to the CCI. The CCI is expected to critically consider whether the 

matter calls for constitutional interpretation or not. If so, it will present its opinions on the 

matter to the HoF for verdict.
78

 The role of the CCI is a recommendation; it is not a decision 

by itself as the HoF is free to accept, modify, reject or call the CCI for further clarifications 

on the suggestions.
79

 

At the outset, two problems can be mentioned with the HoF. First, it is dominated by few 

larger nationalities as they can have more seats for every one million additional population to 

preserved one seat.
80

 Second, it has no power to vote on laws.
81

 The trends over the years 

have evidenced that the house lacks complete independence from the party in power and the 

executive. In other words, it is more of a political organ. It is less likely for the house to rule 
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against the government on constitutional disputes.
82

 Allowing a political institution to have a 

final say on constitutional/federalism disputes may be difficult when a vanguard party system 

controls the federation.
83

 

Despite the presence of indicators for centralization of power over land, there is no sufficient 

action by the HoF to entertain such cases. Considering the form of government we have, i.e. 

parliamentary one, confusions between the executive and the legislature at the central or 

regional level on whether to submit federalism disputes to the constitutional adjudicators are 

unlikely to arise.
84

 Even political interventions are menacing the functional autonomy of the 

constitutional adjudication system.
85

 A respondent from the HoF stated that, 

In principle, the forum is available to receive and entertain matters about the constitutionality of 

laws, decisions, and practices provided procedures and formality issues are adhered to. Despite 

the inflow of cases over the years, it is uncommon to see matters relating to both upward and 

downward flow of power presented to this house. The primary reason for this is the vanguard 

and centralized party system – preventing the presentation of sensitive political, constitutional, 

and federalism cases to the agenda.
86

 

In effect, the constitutional adjudication system does not significantly contribute to bringing 

matters of vertical transfer of power over land to the table. Adem Kassie observed that the 

system of constitutional adjudication in the country does not significantly contribute to the 

entrenchment of constitutionalism, 

…the constitutional adjudication system is the most potent mechanism to ensure that 

unconstitutional measures are purged and to contribute to the entrenchment of a culture of 

constitutionalism. Unfortunately, the constitutional adjudication system in Ethiopia is designed 

to avoid mishaps to any government of the day and does not guarantee effective mechanisms to 

quash illiberal laws and other unconstitutional measures.
87

 

Likewise, Assefa comments that the domination of the HoF by key political figures working 

for a particular political party ―is supposed to play as a counter majoritarian role in the 
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enforcement of human rights and impartially adjudicate intergovernmental disputes‖.
88

 This 

is particularly true as the house has been controlled by the same party since its establishment 

in 1995.
89

 This weakens the HoF‘s capability to properly adjudicate matters containing 

intergovernmental disputes. In effect, it is not promising for the HoF to ―carefully and 

impartially demarcate the mandates of the federal and state governments and keep the 

federation on balance.‖
90

 As cited by Assefa, Ginsburg wrote the following to show how a 

single party domination creates hurdles in the effort to establish a neutral arbiter of 

constitutional disputes in the context of East Africa. 

‗Where a single party dominates the process, it has little incentive to set up a neutral arbiter to 

resolve disputes about the constitutional meanings. . . . Explicit constitutional power and access 

to judicial review will be greater where political forces are diffused than where a single 

dominant party exists at the time of constitutional design. . . . Where political forces are . . . 

scattered, no party can confidently predict that it will be able to win post constitutional 

elections. Because of such uncertainty to win, all parties will prefer to limit the majority and 

institutionalize judicial review. The structure of the party system and configuration of political 

forces remain key factors‘.
91

 

Given the country has been under the orientation of a vanguard party over the last three 

decades, it remains difficult to get the constitutional adjudication system independent of party 

influence. Basically, when the issues are politically sensitive, the chance for impartial 

decisions on the issues is unlikely. The above quote tells that considering the ‗structure‘ of 

the party system along with ‗configuration‘ of the political forces remains the key tasks 

ahead. It seems that unless these tasks are properly adhered, it is not easy to get an impartial 

and independent constitutional adjudication system on sensitive constitutional, federalism, 

and political matters. It has been practically observed that both the parliament and the 

executive are the articulators of majority will. Given this, to deter from possible misuse or 

abuse of power, they need to be reminded of the limit of their constitutional powers.
92

 

Following such failure of the house to arbitrate intergovernmental disputes, ―independent, 

impartial non-majoritarian institution to polish, monitor and enforce‖ constitutional matters is 

demanded.
93

 

So far, the only land related case presented to the HoF/CCI is about the constitutional status 

of the Urban Lands Registration Proc. No. 818/2014. The CCI suggested that the 
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proclamation does not violate the FDRE Constitution based on Article 55/6.
94

 The decision 

passed in this proclamation is problematic as state powers have been compromised to 

establish one economic community. The decision is also criticized for widening federal 

legislative competencies (see the discussion of section 7.3). 

6.3.3. The Judiciary 

The judiciary assumes a key role in the process of ensuring democracy and rule of law. It is 

charged with the task of ensuring the protection of rights and freedoms recognized under the 

FDRE Constitution, international and regional human rights documents, and subsidiary laws. 

Judicial powers, both at Federal and State levels, are vested in the courts.
95

 The FDRE 

Constitution establishes an independent judiciary,
96

 where courts of any level shall be free 

from ―any interference or influence of any kind‖.
97

 Judges shall exercise their functions in an 

environment of full independence and the law shall direct their actions.
98

 The federal system 

is ‗unusual‘ as the judiciary has less significant role in ―devising the system‘s doctrines, 

principles, and rules‖.
99

 As the country‘s administrative practice has no room for judicial 

review, the judiciary cannot review decisions of the executive. As the power of judicial 

review is withheld, the judiciary cannot fully enforce human and democratic rights and 

freedoms. 

Whether or not the judiciary should have a role in constitutional disputes is argumentative.
100

 

Scholars in the field of federalism and constitutional law hold that constitutionality of laws 

needs to be challenged by regular courts since the FDRE Constitution does not intend to rule 

out the judiciary from all constitutional matters.
101

 Specific to federalism disputes, Adem 

Kassie observes that ―judicial safeguards should generally be used as a final resort and courts 

should encourage and facilitate negotiated political settlements to resolve disputes between 

the different levels of government …‖.
102

 Getahun Kassa further argues that the HoF‘s 
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empowerment to interpret the FDRE Constitution shall not be construed to prevent the 

judiciary from applying the same Constitution in the day-to-day exercise of their duties and 

responsibilities.
103

 Furthermore, the Constitutional Drafting Committee did not intend to take 

away the power to invalidate primary federal or regional legislation from ordinary courts.
104

 

Besides, the fact that all judicial power is vested to the courts impliedly means that judicial 

review is a power inherent to the judiciary. 

On the other extreme, other scholars argue that the system does not empower regular courts 

to umpire constitutional disputes. For instance, Getachew Assefa forwards a solid argument 

by referring to the minutes of the constituent assembly on Articles 62(1), 83, and 84 of the 

Constitution. By analysing the deliberations in those Articles, he firmly argued that the power 

to interpret the FDRE Constitution belongs to the HoF, not to the judiciary.
105

 Besides, 

Yonatan Tesfaye holds the same argument and concludes that courts do not have the power to 

interpret the supreme law.
106

 

Such debates are sustained over the years and likely to continue in the future too. In its daily 

affairs, the judiciary is the primary organ where the FDRE Constitution is under constant 

consideration. A reflection that the power of the HoF includes the resolution of every 

constitutional dispute shall be considered grabbing the power of the judiciary.
107

 However, 

there have been incidents whereby the judiciary would avoid politically sensitive matters and 

transfer them to the CCI. This is, in fact, ―judicial violation of the courts‘ constitutional 

mandate of adjudicating justiciable matters, and denial of judicial access to private 

parties‖.
108
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A case in point is the practical case between Coalition for Unity and Democracy vs. Prime 

Minister Meles Zenawi (formally, the CUD case)
109

 where the judiciary channelled the case 

to the CCI/HoF against the will and opposition of the complainant parties. Takele Soboka‘s 

observation about the overall passive role of the judiciary in constitutional disputes along 

with the rationales behind this and the active role of the HoF to overtake the former‘s 

mandates is reproduced below, 

… The underlying reasons, real or apparent, are many and varied but two deserve an explicit 

mention here as they lie at the heart of jurisdictional dilemmas surrounding the procedure of 

judicial referral of constitutional issues to the CCI/HoF. The first is the legal argument arising 

from the provisions of Article 83(1) of the Constitution, which stipulates that 'all constitutional 

disputes' shall be decided by the HoF ... Another reason for judicial avoidance of constitutional 

adjudication is related to the judicial tendency to shun cases that involve politically sensitive 

issues which, more often than not, constitutional disputes tend to trigger.
110

 

The matter surrounding the judicial referral of the CUD case is one instance where the courts 

have deliberately avoided themselves of adjudicating politically sensitive cases. Not only 

this, the judiciary has been silent when the Federal Government continuously centralized the 

power of land administration. While upward flow of power over land administration seeks 

constitutional elucidation, there are no concrete shreds of evidence whereby the judiciary is 

called to adjudicate such matters.
111

 This researcher argues that this failure of the judiciary to 

entertain matters relating to the constitutionality of upward flow of power is an aspect of 

failure to discharge its constitutional duties. 

6.4. Beyond the Status quo 

In all cases, protection to the constitutional order and the federal system from possible 

interferences is imperative. The safeguard should restrict the possible intrusions against the 

constitutional authorities vested to each order of government. This can be achieved by 

adopting a constitutional umpiring system that shall reflect ―a fine mix of political and 
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judicial, formal and informal mechanisms‖.
112

 These forums shall effectively work to sustain 

the federal bargain. The absence of proper regulation of constitutional adjudication could 

leave regional states feeling insecure about whether their mandates will remain within their 

jurisdiction. In the current framework, regional states have a trivial constitutional role to 

challenge decisions of the HoF/CCI.
113

 

Despite the house is expected to decide cases within thirty days of receipt of opinion from the 

CCI,
114

 this has not been effectively undertaken so far. Along with intricate political 

interference, this house may be prevented from providing reliable and genuine interpretation 

to the FDRE Constitution and adjudicate decisions thereof. This is an inference to the effect 

that there is a real possibility for politically motivated and influenced decisions of the HoF in 

its verdicts. Due to this, there are arguments in which the house shall not be called to decide 

sensitive political issues given the influence from the executive.
115

 

So far, the HoF has not been entertaining matters pertaining to vertical delegation of power 

over land. There are no authoritative declarations about the constitutionality of upward flow 

of power over land administration.
116

 The discussions so far indicated that the HoF‘s political 

subjectivity in interpreting the FDRE Constitution and possible rooms for abuse has led and 

will lead to failure in protecting the same Constitution from possible abuses. The passive role 

of the HoF/CCI is attributed to single-party absolute dominance in nearly all government 

levels and structures. Due to this, there are no countable federalism disputes about power-

sharing between orders of government coming to the attention of the HoF.
117

 

Evidences from federal states show that federalism-related disputes arise in either of two 

possibilities. One possibility is when the power-sharing instrument does not plainly 

demarcate power allocation and complain happens. In the second possibility, private entities 

may challenge the actions of both orders of government basically on their constitutional 

competence to take certain administrative or legislative measures against the complaining 
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individuals.
118

 The practical leanings in Ethiopia disclose neither scenario is likely to lead to 

litigation before a court of law or the HoF. It is less likely that such sensitive cases may 

frequently be presented to the HoF due to, inter alia, the house is dominated by the ruling 

party and politically affiliated members and strict party controls.
119

 This has negatively 

affected the prospect of building ―a federalist jurisprudence‖.
120

 

Private individuals are not presenting cases containing federalism matters before the 

CCI/HoF. Interviewees both in the HoF and CCI replied that they are not receiving cases 

containing federalism matters, basically about constitutional power-sharing. Hessebon and 

Idris consider the following three explanations for this: (a) the impartiality of the HoF in 

entertaining sensitive political and legal matters; (b) the broad nature of federal powers 

creates difficulty for the chances of any constitutionality claims based on federalism; and (c) 

the lack of real political plurality among the parties that control the orders of government.
121

 

Formally speaking, the HoF is expected to umpire federalism-related disputes although it 

cannot be said to have discharged this function so far diligently. As well, the system of 

constitutional arbitration is not encouraging the judiciary to interpret the FDRE Constitution. 

If neither the courts nor the HoF is entertaining matters on upward flow of power over land 

administration, and more broadly, federalism matters, who shall then handle such kind of 

issues? 

Hessebon and Idris question whether the status quo functions properly if different political 

parties control the state machinery. For them, if the Federal Government and one or more 

regional states are controlled by rival parties, and if one of these parties gets control of this 

constitutional umpiring organ, it would be difficult for the HoF to settle constitutional 

disputes among such parties. Their strong claim in this regard is grounded on the nature of 

political parties in the Country – described by mistrust and antagonism.
122

 The worry is that 

such character and relationship between the political parties in Ethiopia would make it 

difficult for parties in dispute to resolve their matters. This observation is another important 
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criticism and concern against the current constitutional adjudication system. They advised the 

federation to look into federal experiences in resolving federalism matters.
123

 

In several forums, people prefer to empower the judiciary to umpire the FDRE Constitution, 

basically considering its relative independence. This seems visible given the existing 

constitutional adjudication system is influenced by series of political interferences. But, mere 

empowerment of such sensitive power to the judiciary does not suffice to defend the federal 

system. Judicial reform is required to reinforce the judiciary and enable it to withstand the 

executive‘s and the legislature‘s strong arms.
124

 On the contrary, there are people, who rather 

prefer a constitutional court to undertake constitutional review. This is possible provided 

consensus is reached over the responsibilities, structure, composition, and functions of a 

Constitutional Court.
125

 It is held that adhering to a constitutional court can be one viable 

solution for the hitherto deficiencies observed in the existing constitutional adjudication in 

resolving political and constitutional tensions.
126

 The unconstitutional practices in the country 

in several spheres are complicated due to the absence of an independent constitutional court 

that can umpire the constitution.
127

 

In the foregoing discussion, it is evident that the foundation of umpiring the FDRE 

Constitution is problematic. The HoF has not been effective in umpiring disputes relating to 

federalism. As indicated in this chapter, the composition of the HoF puts the task of 

constitutional interpretation in the hands of the ruling political party. The current members of 

the HoF are dominated by the executives of regional states who are also members of the 

ruling party. This composition leaves the chance to freely and impartially defend federal 

interferences against regional states and generally to interpret the FDRE Constitution a futile 

effort. 

Similarly, the judiciary has not been active in dealing with constitutional matters as its role in 

so doing is rather confusing. It is not common to witness cases on federalism matters initiated 
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and presented in an individual capacity. With these at hand, considering the constitutional 

umpiring organ appears important and for a viable system of constitutional interpretation, the 

country shall consider lessons from other federations on how they establish an independent, 

impartial and effective system of umpiring their constitutions. It is argued that a 

constitutional court can be an ideal institution to adjudicate both federalism and constitutional 

related disputes. While it can be adjusted considering the unique contexts in the Ethiopian 

federation, this arrangement can help to correct the deficiencies witnessed both in the HoF 

and the ordinary judiciary to adjudicate federalism and constitutional matters. 

6.5. Chapter Summary 

The chapter examined the institutional and constitutional review of vertical delegation of 

power in the Ethiopia. The regulation of vertical delegation of power depends on the nature 

of the delegation – upward or downward. Although there are no clues about restrictions 

against federal delegation of its power to regional states, the constitutional status of such 

delegation scheme shall not be doubtful. To the reverse, the constitutional status of upward 

delegation of power is doubtful since there is no provision permitting its practice. Upward 

delegation scheme is contestable on the following grounds. First, there is no clear 

constitutional remark about the possibility of delegating regional states‘ mandates upward to 

the Federal Government. Second, upward delegation of power runs counter to the rigorous 

constitutional amendment proscribed under the FDRE Constitution. Third, upward delegation 

scheme has the force to reiterate historical power concentration, which was common in 

Ethiopian history. The fourth set back against upward power delegation is its contradiction to 

the desire for genuine power decentralization. Upward transfer of power is a clear case of 

contradiction with the purported decentralization of power. Based on these remarks, this 

researcher argues that upward power delegation is running counter to the tenets of the federal 

system and the FDRE Constitution. 

The chapter also scrutinized the institutional scheme concerning vertical transfer of power. It 

considered few of the organs responsible to defend the FDRE Constitution and the federal 

system. The institutions entrusted to defend the FDRE Constitution from possible intrusions 

could not resist the upward flow of state power to administer land. The HoF/CCI, the HPR, 

and the judiciary do not oversee matters pertaining to the unconstitutional upward flow of 

power over land administration. There are indications for centralization of power in various 



131 
 

contexts having the effect of overriding both the FDRE Constitution and the federal system 

without getting proper attention from these institutions. 

The coming chapter emphasizes on the indicators of vertical transfer of power over land. It 

investigates the various areas where there are indications for the practice of growing 

centralization of power over land. The chapter also examines the different federal rural and 

urban land laws to the extent they regulate issues of land administration. These include, 

power over the allocation of large-scale agricultural investment land by the Federal 

Government, an active role of the Federal Government in administering land in industrial 

parks, and other related matters. 
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Chapter 7 

Indicators of Vertical Delegation of Power Over Land 

7.1. Introduction 

Chapter 6 examines the constitutional and institutional framework of vertical delegation of 

power. The discussion indicates that the constitutionality of vertical delegation of power 

depends on the nature of the delegation – whether it is upward or downward. It is shown that 

delegating federal functions to regional states is possible to the extent necessary while 

upward delegation of power is not allowed under the FDRE Constitution and even overtly 

prohibited under its Minute. With this, it is argued that the practice of upward delegation of 

power contradicts the principles of democracy, federalism, and regional autonomy. 

This current chapter examines concrete indicators of upward flow of power over land 

administration. The chapter basically argues that the Federal Government has centralized 

some aspects of land administration. It has been evident that the central government has been 

allocating land for corporate farmers over the years by establishing a land bank at the federal 

level and enacting enabling legislation to that end. As it is going to be stated later, Reg. No. 

283/2013 establishes an agency at the federal level with the mandate to allocate land for 

corporate farmers and to establish agricultural investment zones. This regulation is 

instrumental to facilitate delegation to administer corporate farms to the Federal Government. 

As will be seen later in this chapter, this arrangement has been pursued against the intents and 

tenets of the federal system. 

The Federal Government has also issued several proclamations relating to the use of land. 

The laws include, but not limited to, Proc. No. 818/2014, Proc. No. 721/2011, Proc. No. 

574/2008, Proc. No. 455/2005 (now amended by Proc. No. 1161/2019), Proc. No. 89/1997, 

Reg. No. 283/2013 and Proc. No. 886/2015. The Industrial Parks Proc. No. 886/2015 

establishes federal industrial parks in regional states and the Federal Investment Board is 

authorized to allocate land to industrial parks.
1
 These federal laws allow the Federal 

Government to undertake certain administrative activities over land against constitutional 

orders. The laws further require regional and local level governments to undertake matters 
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land administration.
2
 The laws expand the mandate of the Federal Government to comprise 

even mandates of urban and rural land administration and implementing land legislation that 

should otherwise fall to regional states.
3
 In effect, the laws are meddling in regional states‘ 

constitutional competence to administer land by letting some aspects of land administration to 

the Federal Government.
4
 

Moreover, a study under the supervision of CCI indicates that some federal land laws are 

allegedly interfering with regional states' power to administer land. The laws include not only 

the explicit federal legislative power over land utilization and conservation but also matters 

of land administration. For instance, the Urban Landholding Registration Proc. No. 818/2014 

provides for the foundation for the establishment of a federal registration institution in 

regional states and allows the central government to exercise several land administration 

mandates. Moreover, the Industrial Parks Proclamation gives similar administrative powers to 

the Federal Government.
5
 

The rest of the chapter is organized into the following sections. The second section examines 

the allocation of land for corporate farmers. Section three scrutinizes the urban land 

registration laws to the extent they are found intrusive of regional states' mandate to 

administer land. The fourth section brings out the issue of land administration power in 

federal industrial parks established in regional states. The issue of regulation of rural land use 

and administration is discussed in the fifth section. The final section provides concluding 

remarks. 

7.2. Allocation of Land for Corporate Farmers 

This section examines one of the signs of upward flow of power over land administration, i.e. 

allocation of large-scale agricultural investment land. The practices over the years show that 

the central government has been allocating large tracts of land for corporate farmers. This 

was supported by establishing a land bank at the federal level and enacting an enabling 

legislation to that end. As opposed to the intention of the framers of the FDRE Constitution, 
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the Federal Government, employing party machinery, coerced regional states to surrender the 

power to allocate land for local and foreign investors in their respective territories.
6
 This role 

of the Federal Government in corporate farms affected the right of nationalities over land in 

terms of public participation, consultation, and benefit-sharing. 

A decision of the top leadership of EPRDF, which according to Assefa Fiseha, ―has never 

been given legal status in the form of either proclamation or regulation‖, required regional 

states to delegate their mandate to administer land to the Federal Government.
7
 The Federal 

Government tried to substantiate its request for upward delegation of power on the basis that 

investments in corporate farming need to be centrally managed because regional states 

particularly those on the periphery have not been capable to manage it.
8
 The land is, thus, 

leased to commercial agricultural farmers by the central government.
9
 However, assessments 

have shown that such an arrangement failed to bring the desired results. Even the situation is 

contested for the absence of a clear ‗political‘, ‗administrative' and ‗legal framework‘ to 

conduct a feasibility study and proper follow-up in this investment sector.
10

 

Recently, regional states are trying to regain the power to allocate large-scale agricultural 

land. Yet, as it is going to be argued in the next chapter, the hangovers of federal allocation of 

such lands over the years cannot be avoided within the short period since the effort to reclaim 

such administrative power. Even these days, the local community has concerns over potential 

investors coming to regional states fearing that the practices over the years could likely 

continue.
11

 In addition, there are no concrete legal supports that testify the Federal 

Government has put off its hands from administering such lands. The current developments, 

in the beginning, seem to reclaim the autonomy of regional states. Later developments show 

that regional states are heavily dependent on the Federal Government and the latter's 

influences over the former would likely continue. It is, thus, early to say that the Federal 

Government has totally put off its hands in the allocation of investment lands in regional 

states. Therefore, the remarks in this part of the chapter, though primarily aim to show what 
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has been practiced over the years, can be helpful for current and future attempts to create 

autonomous regional states and maintain the federal balance. 

7.2.1. Background to Corporate Farming in Ethiopia 

Following the 2008 economic crisis where the global economy has been unstable,
12

 there 

have been various global reforms to come out of such a crisis. As part of the reforms, 

countries have undertaken countercyclical monetary and fiscal actions. The policy responses 

have significantly contributed to the recovery of the world economy within few years.
13

 

Cross-border cooperation was identified as a vital way to significantly decrease the 

unintended consequences of such an economic crisis. In countries of surplus production, 

structural policies shrinking saving rates and policies to develop domestic and regional 

financial markets appeared promising. In deficit countries, in turn, monetary policy and 

capital controls were taken instrumental to address capital incursions.
14

 Developed countries 

turned their attentions to survive their financial hurdles by investing in countries having 

surplus raw materials with relatively cheap labor and ―poor in governance mechanisms‖ – 

Sub-Sahara Africa being the ideal destination.
15

 

Different international giant institutions including the FAO and the World Bank have 

recommended that large projects on corporate farming can bring significant benefits to 

developing countries and their people. Chiefly, the World Bank has been promoting 

substantial agricultural investment projects in Sub-Saharan Africa as part of the region‘s 

strategies to mitigate poverty.
16

 ―Low production costs in Africa and high consumer prices in 

rich countries made for large profits and lured capital investment from many parts of the 

world, including Asia, the Middle East, Europe and the United States.‖
17

 The investments in 

corporate farming have given rise to both pros and cons in different contexts for the host 

states and their respective people. Job creation was the most frequently cited benefit arising 
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from the investments while the most frequently noted disadvantage is the reduced access to 

land to local communities.
18

 By reviewing related literature, Darryl Vhugen identified the 

following as specific presumed benefits of corporate farming, 

…modernization of agricultural production; stimulation of the rural economy; lower production 

costs and increased returns for farmers; technology transfers; employment creation; 

diversification of rural livelihoods; development of backward/forward linkages in agricultural 

industries; development of natural resources; infrastructure development …; possible increases 

in food production for domestic markets; smallholder access to extension and financial 

services, inputs, and a reliable market; and increase in GDP growth and government revenue.
19

 

Yet, the investment is not free of risks. Some of the risks include: affects established rights on 

private landholders, communal land, forestland, and natural resources; possible food 

insecurity in host states; land degradation and depletion of water resources; and escalates 

conflicts.20 Having these two extremes on corporate farming, it is suggested to design a 

balancing approach between them to get the best out of such investment. In effect, large-scale 

agricultural investment can be useful if the land acquisition processes, the socio-economic 

and environmental vulnerability assessment is handled in the right way.21 

As stated above, particularly after the 2008 economic crisis, Africa was considered a 

continent having irrigated agricultural potentials with plenty of unutilized or underutilized 

land.
22

 With this narration, foreign investors‘ control of the continent‘s agricultural land has 

been in intensive demand over the years.
23

 

The Government of Ethiopia considered the curiosity of foreigners to invest in Africa as a 

break to stimulate its struggling economy. It has identified large areas of land having a high 

potential for this investment. To facilitate this, an Agricultural Investment Support Agency 

was set at the federal level.
24

 Several policy documents suggest that Ethiopia has considerable 

potential in the agricultural sector that is not extensively used over the years as part of a 
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driver of national economic growth and job creation with intensive provision to smallholder 

farming.
25

 As John Markakis best explains it, the EPRDF‘s ―shyness about what promised to 

be the most significant development in the rural economy during its reign was understandable 

given the explosive political potential of issues concerning land in Ethiopia‖.
26

 

GTP-I notes that corporate farming is there to ―support strongly the intensified production of 

marketable farm products for domestic and export markets, by smallholders and private 

agricultural investors.‖
27

 In the period of GTP-II, the government has committed to sustaining 

inclusive and pro-poor development strategies to further improve poverty reduction and 

employment creation efforts.
28

 Reducing the poverty level of the country has been implicitly 

recognized through pursuing such investment.
29

 Several actions were in place to realize the 

aspirations in the two GTP documents in agricultural investment. To mention one, by 

establishing a ―land bank‖ at the federal level, the government promotes large-scale 

agricultural investment with the view of ―increasing agricultural productivity and 

employment opportunities‖.
30

 With this arrangement, large tracts of land have been granted to 

foreign and domestic corporate farming investors even if only very few projects are fully 

operational.
31

 

While investment in corporate farming has been extensively utilized, there is a dearth of 

actual facts about the amount of land transferred to investors.32 As of January 2011, 

3,610,509 hectare (ha) of land was granted to foreign and domestic investors with the 

following regional breakdowns: Oromia (36.4 percent), Benishangul-Gumuz (17.6 percent), 

SNNP (13.0 percent), Gambela (7.1 percent), Federal (5.5 percent), Amhara (4.8 percent), 
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Tigray (1.3 percent), Afar (0.3 percent) and Somali (0.2 percent).
33

 Other studies indicate that 

nearly a million hectare was transferred to foreign corporate farmers between 2003 and 2009, 

with increasing figures are shown to 500,000 hectares in the 2009 – 2010 periods.34 

According to a government study back in 2014, from the year 2009 onwards, 630,518 ha of 

land were transferred to around 623 local and foreign investors. From this figure, 409,706 ha 

were transferred from Gambella National Regional State while the remaining 220,812 ha was 

transferred from the land bank at the federal level collected from regional states.35 Despite the 

variations in the estimations, the veracity is that a significant amount of land is transferred to 

investors. 

Corporate farming is being pursued despite the fact that the average size of individual 

holdings in many parts of the country is considerably small and there are discontents on it. 

Dessalegn Rahmato provides the following goals and benefits of large-scale agricultural 

investment: (a) producing export crops and crops serving as inputs to agro-industry; (b) 

create employment opportunities in the localities concerned; (c) benefit local communities 

via the construction of infrastructure and social services such as health posts, schools, access 

to clean water; (d) provide the opportunity for technology transfer; and (e) promote energy 

security.36 It is also important to ensure food security.37 

While this being acceptable in principle, the concern so far is whether such goals and benefits 

have been secured and the country has been benefiting from corporate farms to the extent 

required. Dessalegn's observation is that ―the damage done at present by the projects 

outweighs the benefits gained‖.
38

 The policy caused the forceful eviction of landholders and a 

series of environmental degradation.
39

 It has less benefit to the host country, especially when 

the company utilizes only a small share of the land it has acquired in land scarce 
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community.
40

 There are several occasions where investments are not started even after 

clearing the natural cover, i.e., damaging the ecosystem with no tangible investment in the 

ground. It was reported from Gambella that only less than 10 percent of large-scale 

agricultural investment projects were operational while the others are at various 

implementation and pre-implementation stages.
41

 Moreover, the livelihoods of the poor and 

the disadvantaged are often being threatened.
42

 Due to this, investments in corporate farming 

are chiefly criticized as ‗land grab‘ or ‗the second scramble for Africa‘.
43

 

7.2.2. Power to Allocate Land to Corporate Farmers 

There are concrete practices where the Federal Government is centralizing regional mandates 

through delegation even though such delegation scheme is on a shaky constitutional basis. 

The Federal Government on several occasions stretches its long arms to undermine the 

federal units‘ mandates of using land as a means to implement socio-economic policy 

objectives. It is observed that ―if a particular investment requires a land area exceeding a 

certain amount, contractual dealings are handled by the central government‖.
44

 Recalling that 

land is crucial for political, social, and economic policy-making and its effectiveness, 

decentralized governance will be a futile effort in the absence of basic decision-making 

powers over land.
45

 

Land transfer to investors is one aspect of regional states‘ mandate over land administration.
46

 

Until 2010, the administration and allocation of land for investment were handled by regional 

states based on their constitutional mandate to administer land. Yet, in the 2010/2011 fiscal 

year and afterward, the transfer of corporate farms to foreign and domestic investors had been 

undertaken by the Federal Government. Regional states were required to identify land for 

corporate farming and handover it to the Federal Government that shall be put in the latter‘s 

land bank and lease it out to investors on behalf of concerned regional states.
47

 Such taking of 
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regional mandates was justified ―to facilitate investment‖.
48

 To properly run this business, the 

Federal Ministry of Agriculture and Rural Development (MOARD) has established an 

Agricultural Investment Support Directorate (the Directorate) within the Ministry of 

Agriculture to allocate rural land consisting of 5000 ha and above including administering the 

process. 

A directive was issued by the Council of Ministers in early 2010 to regulate the transfer of 

large-scale agricultural land to investors. This directive has imposed a duty on MOARD to 

prepare information and other technical inputs to attract investors, signing contracts with and 

transferring lands to those eligible and undertaking follow-up and oversight.
49

 MOARD was 

expected to take and administer all consolidated investment lands measuring 5000 ha or more 

in states‘ territories.
50

 MOARD is authorized to conclude all aspects of deals on the land. It 

has been signing lease contracts with investors on behalf of regional governments after 

making sure that the land is free from forest coverage, not used by the community, and is not 

a settlement area. The arrangement is that income from rent, lease, tax, and other possible 

payments shall be available for concerned regional states.
51

 

Plenty of land suitable for agricultural investment is identified in most regional states. Given 

this, the transfer of part of their land to the federal land bank was not seen as depriving 

regional states of the power of making land deals with investors,
52

 as they shall continue 

allocating land for investors below 5000 ha. Compared to other regional states, most land has 

been allocated in Benishangul-Gumuz and Gambella, lowland parts of SNNPR and Oromia.
53

 

There is plenty of land resource in these regions as the areas have not previously been 

intensively cultivated and are either part of shifting cultivation, or agro-pastoralist systems, or 

are part of pastoralist rangeland systems.
54

 It is estimated, in terms of a hectare, that 

Benshangul has as much as 1.4 million, Gambella 1.2 million, SNNP 500,000, and Oromia 
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1.7 million suitable for agricultural investment
55

 (the figures deviate from the government's 

assessment, shown in the table below). 

Lands collected from regional states shall be put at the federal land bank. This federal land 

bank is ―a unique system for making land available to investors‖.
56

 The fact that land is 

owned by the state and the people allows the government to easily collect much land from the 

land bank.
57

 In 2010, about 3.5 million ha of land was transferred to the federal land bank
58

 

with the following regional contributions: Amhara (420,000 ha), Afar (409,678 ha), 

Benishangul-Gumuz (691,984 ha), Gambela (829,199 ha), Oromia (1,057,866 ha), and SNNP 

(180,625 ha).
59

 Furthermore, the data a few years back signify that regional states transferred 

a total land size of 6 million ha to the federal land bank.
60

 Government data showing the 

amount of available land, the amount of land transferred to the federal land bank, and the 

amount of land transferred to investors is provided in the table below. 
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Table 1: Land identified for agricultural investment, put to land bank and transferred to 

investors (Source, MoA) 

No Region  total  under  federal land bank  Transferred  to 

investors  

remaining  

1 Oromia  1,257,117 1,079,967 - 1,079,967 

2 Benishangul 

Gumuz 

1,405,063 1,148,852 141,431 1,007,421 

3 Gambella 1,348,005 1,336,893 244,012 1,092,881 

4 SNNPR 209,725 209,725 79,360 130,365 

5 Amhara 6,183 6,183 6,183 - 

6 Afar 409,678 - - - 

7 Somali 6,000 6,000 2,000 4,000 

 Total 4,641,771 3,787,620 472,986 3,314,634 
 

Consequent to centralized land allocation for corporate farmers, in the past couple of years, 

we have two major channels through which investment land has been delivered: via regional 

states and the Federal Government. Investors wanting land above 5000 ha shall apply to the 

Directorate with a completed business plan, financial viability, and environmental and social 

acceptability. Also, investors seeking land less than 5000 ha shall apply to regional states‘ 

investment bureau and signing lease agreements with regional agricultural land 

administration agencies.
61

 The Federal Government has drafted standard guidelines for land 

transfers, rent assessment, and land use practices while these had not been adopted by the 

regions. This led to inconsistent practices on the allocation of land for investors across 

regional states.
62

 This irregularity is created as a result of diverse institutional setup at the 

federal and regional governments responsible to allocate corporate farms. 

As a consequence of this centralized allocation of land, regional states' control and regulatory 

authority over land are significantly affected.
63

 As long as putting a particular parcel of land 

into agriculture is ―deemed feasible‖, no minimum land area below which regional states 

cannot delegate their land allocation mandate to the central government.
64

 Even before the 

enactment of this regulation, Gambella Regional Government delegated all its agricultural 
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investment land allocation powers to the Ministry of Agriculture.
65

 Although the Federal 

Government could defend this centralization of land allocation to ensure speedy investment,
66

 

its constitutionality is doubtful given the FDRE Constitution has implicitly and its Minute 

explicitly prohibited such transfer scheme. The following sections document the different 

arguments surrounding the centralized allocation of investment lands. 

7.2.3. Arguments in Favor of and Against Centralized Allocation 

From interview data and the review of related literature and assessment of relevant laws, it is 

possible to develop two lines of arguments in treating this centralized allocation: one in favor 

of such allocation scheme and the other against such arrangement. This section, therefore, 

seeks to present and analyze the different arguments that potentially accentuate centralized 

allocation of land to investors. 

7.2.3.1. In Favor of Centralized Allocation 

This section presents different arguments in favor of the Federal Government‘s role to 

allocate large-scale agricultural land. Government‘s approach to development; merits upon 

federal allocation of such lands; a supposed strong federal land administration institutions 

both in terms of finance and human resources; revocability and other essentials of delegation 

are duly considered. 

a) Government's approach to bringing development 

The first consideration in favor of centralized allocation of investment lands is the country‘s 

eagerness to eliminate poverty and the fact that land has a pivotal role in the process. After a 

decade of assuming power, the EPRDF had been pursuing revolutionary democracy with the 

dictate of developmental state ideology.
67

 Such an approach to development strives to have 

―political, financial, structural and administrative policy space‖ and influences the process.
68

 

In this development path, states are expected to go beyond regulatory functions and include 

activities that can transform the economy.
69

 In effect, so long as it can bring economic 

transformation, the government is justified to intervene in the economy in selected areas. 
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Since agricultural investments have positive potentials in enhancing developments in a 

country, governments are encouraged to regulate the matter. 

The government has been taking series of actions to achieve the desires in the economic 

sector. Among other things, establishing a land bank at the federal level has been promoting 

large-scale agricultural investment to ―increasing agricultural productivity and employment 

opportunities‖.
70

 In one way or another, the developmental desires need land and the 

involvement of the Federal Government in allocating agricultural investment land has linkage 

to the country‘s developmental strategy. About the developmental implications of power 

centralization over land in general, a separate discussion is allotted in chapter 8. The 

government usually designs development centrally at the cost of NNP‘s right to self-rule, in 

which land is at its centrality. At the cost of regional states‘ authority to control and 

administer land, the Federal Government has been utilizing land as a basic resource to fight 

against poverty. Assefa‘s observation best elaborates this point, 

The idea that development is centrally designed and managed along with the identification of 

poverty as an existential threat against which all resources have to be mobilized means that 

development takes an overriding priority and central role. Federalism and nations' and 

nationalities' right to self-rule and associated rights to land thus become disposable for the sake 

of development.
71

 

b) The desire to establish and sustain single economic community 

The FDRE Constitution‘s desire to create a common economic community in the country can 

be considered one reason for the Federal Government's interest in allocating large-scale 

agricultural land. Under the FDRE Constitution, the NNPs are committed to building a 

political community founded on rule of law.
72

 This, in turn, urges the government to develop 

different strategies that could change the political and economic status of different ethnic 

groups.
73

 Hence, by centralizing the allocation of large-scale agricultural investment land, the 

Federal Government would be in a position to provide a uniform allocation of investment 

land. 

Nonetheless, the aspiration to create one economic community does not make only the central 

government the driving force towards achieving that end. It is rather the whole entity in the 
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federation that shall contribute to the process of creating a common economic community. 

Also, the process shall consider the constituent units' autonomy to self-rule and coordinate 

joint development plans among concerned federal and state institutions. Yet, on several 

accounts, the Federal Government was not able to do so.
74

 Belachew Mekuria reflects the 

following, 

…it is also critical to view the constitutional aspiration of one economic community as an 

outcome rather than having any bearing on the process… the fact that we aspire to build a 

single economic community doesn‘t necessarily imply empowering … the central government 

as the driver of the processes thereby granting it exclusive control on the means of reaching 

there.
75

 

He further considers that regional states' role in looking after the peoples' overall affairs is 

affected as they are made ―dependent on the ‗almighty‘ center that, under the guise of 

building single economic community, controls the formulation and implementation of the 

country's policies spanning every aspect of the body politic‖.
76

 This observation best reflects 

the prevailing center-state relationships in the country. With the semblance of creating one 

economic community, the Federal Government has been taking itself as the sole architect and 

the dominant organ to achieve such desire. 

c) The endeavor to control ‘land grab’ 

In few instances, it is practically witnessed that federal administration of corporate farms 

produced better results than what regional states can do in similar conditions. On several 

accounts, it was witnessed that regional states were not able to control land grabs.
77

 One may 

remind of the federal intervention on land acquisition of Karuturi in Gambella. This Indian-

based company originally received about 300,000 ha of land at a lease rate of US$ 1.16 per 

ha in 2011 in the land deal made with the regional offices.
78

 The figure speaks that the 

amount of land transferred is too huge and the lease price thereof is too cheap. 

The assessment in 2014 revealed that Karuturi Company failed to bring more than 5,000 ha 

under production and even the reports tell that operations at the farm had completely shut 

down. Considering this failure of the company, the Federal Government came to intervene by 
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reducing the size of the land allocated to 100,000 ha by 2010
79

 and further reduced the size to 

1,200 ha in 2015.
80

 In 2017, the company announced it would finally be exiling Ethiopia and 

demanded compensation on the basis that the Government of Ethiopia had decided to 

―unilaterally and illegally cancel our investment and trade license.‖
81

 In its tenure, for over 

nine years, Karuturi Company displaced local people, caused deforestation and other 

environmental hazards and contributed nothing to local or national food security.
82

 

While the creation of job opportunity was one of the reasons to give this company land in the 

area, this had not been achieved given the fact that in March 2013, around 92 workers at the 

company filed a complaint about several grievances associated with the company's handling 

of its employees.
83

 The transfer of land to this company and more others has been 

accompanied by no due diligence in assessing the environmental, social, and economic 

impacts of the project or the project's feasibility. Basic issues, such as the capacity, 

experience, and financial ability the company has to undertake the investment were not 

adequately studied when it was granted a large area of land.
84

 A similar problem had been 

facing in other agribusiness projects too. 

From this, for the benefits above and other similar kinds, federal involvement in the 

allocation of land can be justified. Even if there are discontents on federal involvement in this 

regard (which shall be discussed in the coming sections), basically of its constitutional status, 

it appears important to consider that the situation would also lead to correction of the defects 

of regional states. Moreover, such centralized allocation of land is said to contribute to the 

speedy delivery of land to investors through ―assumed reduction of investment entry cost‖.
85

 

As the arrangement allows the Federal Government to establish land bank at the federal level, 

this paves room to reduce the bureaucracy and cost to access land. The responsible federal 

organ shall store required information about the lands, and investors would get the chance to 

know, inter alia, the area, location and demarcations of the lands for investment. 
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d) The Strength of the Institutional Setup at the Federal Level 

It is good to note that the Federal Government is structured to have apparent strength both 

financially and in terms of human capital compared to regional states. With this relative 

strength, the Federal Government is expected to support regional states in several affairs. 

Under the Minute of the FDRE Constitution, there is an indication for the Federal 

Government shall assist regional states in areas where they lack capacity or expertise.
86

 It is 

hoped that such consideration of the constitutional framers is on the credence that the Federal 

Government has the necessary capability to aid regional states in several aspects. One of the 

justifications that rose during centralizing the power to allocate land for agribusiness was the 

lack of capacity of regional bureaucracy to efficiently and effectively allocate land to 

investors and prevailing corrupt practices at the regional level.
87

 

At the federal level, land administration was an under-resourced unit in the Natural Resources 

Development Directorate of the Ministry of Agriculture until 2010. Yet, after this year, 

separate Land Administration and Use Directorate were established. This later was 

strengthened in human and material resources to effectively undertake its functions.
88

 

Similarly, regional states have established land administration offices with the view to 

executing federal and regional rural land laws and run several land administration functions. 

The federal rural land administration institution was not well organized,
89

 at least, when the 

delegation was effectuated. It was under the natural resource sector. Regional states have 

their own separate rural land administering body and are organized basically in terms of 

human resources. Considering this, Abebaw Abebe questions whether it is sound for the 

federal directorate to aid, supervise and evaluate regional states‘ functional performances.
90

 

This is surprising because regional states are better organized in human resource aspects.
91

 To 

make the matter worse, Abebaw considered the number of land lawyers in the federal and 

state governments. In his assessment, the number of land lawyers in regional states is greater 

than the number at the federal level. For instance, in Tigray, its land administration institution 

had five lawyers having specializations in land law, which are experienced compared with the 
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federal ones.
92

 Considering this, it appears by far illogical to hold that the federal lawyers can 

support and supervise the experienced regional land law lawyers.
93

 

In other professions too, federal institutional setup is not well organized. In addition to the 

question of the independence of the federal Directorate, it had no separate processes for land 

value and land development.
94

 Even the land tenure and land use case teams of the 

Directorate were not well organized. Given the unsatisfactory salary scheme of the 

institution, adroit professionals are not eager to be hired there in the Directorate. They rather 

sought jobs from other institutions having attractive salary schemes – the urban land 

administration being an ideal destination.
95

 

Interview findings reveal that the Directorate is given functions and duties that enable it to 

properly allocate large-scale agricultural investment land both to foreign and domestic 

investors. Yet, the assertion that such federal institutions can better handle the allocation of 

such investment lands may not be as what is desired. A respondent from ANRS Bureau of 

Environmental Protection, Land Administration and Use (EPLAU) had to say the following 

in this regard, 

Concerning land administration, regional states have a considerable institutional setup, though 

not yet satisfactory. The federal Directorate is established as a division in the Ministry of 

Agriculture. It was not able to assist regional states as desired in the establishing forum and 

documents. Given regional states are constitutionally vested to administer land, from the outset, 

it was unnecessary to establish a similar institutional setup at the federal level. While the 

Directorate was established, many reminded that there shall not be duplication of effort 

between this federal Directorate and regional land administration institutions. To accommodate 

this fear, the Directorate was entrusted mainly to allocate large-scale agricultural land to 

investors and controlling the process.
96

 

The interviewee further noted that, 

The capacity of the federal Directorate in terms of manpower is questionable compared to what 

the four relatively well-established regional states (Tigray, Amhara, Oromia, and SNNPR) 

have. If a regional state with its long-established institutions and human power is considered 

unable to undertake the land allocation to investors, it is practically not feasible for a young 

Directorate to handle the matter across nearly all regional states.
97

 

From the above discussions, for the central government to facilitate its assistance to regional 

states, it shall, in the first place, have a certain level of expertise that shall exceed regional 
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states in such regard. Concerning the power to allocate large-scale agricultural land, the 

discussions above reveal that there are no convincing reasons to consider the federal 

Directorate in a better position, specifically concerning its human resource. Hence, the claim 

of upward delegation of power based on this justification could be defeated on the above 

grounds. 

e) The Nature of Delegation of Power 

The following scenarios can further be taken to justify federal allocation of large-scale 

agricultural land. On one hand, the FDRE Constitution does not explicitly prohibit upward 

transfer of power. As a result, it could be argued that the Federal Government's taking of 

power to allocate such land is justified. On the other hand, although regional states have 

already transferred such power, this does not mean they have completely surrendered it. To 

brace this latter argument, the following reflections can be considered, 

 While the Federal Government has been allocating large-scale agricultural land to 

investors, it does not mean that this order of government shall entertain such power 

alone. Rather regional states would have roles in the process of land allocation to 

investors. Equally important, there are no prohibitive legal norms that land allocation 

can be exercised by persons/organs other than the one constitutionally entrusted with 

such task on behalf of the right holder. The organs entrusted to allocate land may 

exercise this authority indirectly via delegation to other organs too. 

 The discussion in chapter four shows that delegation is not a permanent arrangement; 

it is rather a temporary dealing subject to revocation. The delegator can reclaim 

delegated authorities when it needs the power again, or the time specified in the 

delegation instrument has ended, or terms of the delegation are not respected, among 

others. Since regional states have the freedom to revoke the delegation when it expires 

or when the Federal Government does not comply with the terms of the obligation, it 

can be said that such delegation scheme would allow flexibility in the exercise of 

regional mandates. 

 Moreover, so long as regional states get the returns from the leased lands, the fact 

that they delegate part of their powers to the central government shall not be 

considered a grave transgression of their functional autonomy. Pursuant to the 

Council of Ministers Directive to Administer Agricultural Investment Land, regional 

states can directly collect the lease price allocated for the land while it is transferred to 
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investors
98

 although the contract shall directly be concluded by the Federal 

Government – representing regional states – and investors. 

 By delegating part of their land allocation mandate to the Federal Government, 

regional states will not be entirely removed from allocating land parcels to investors. 

The delegation is to allocate land parcels above a certain extent to investors meaning 

that below a certain amount, regional states will still sustain this mandate. That is why 

pockets of lands less than 5000 ha and that lie dispersed will be administered by 

relevant regional offices.
99

 This implies that federal allocation of land for corporate 

farmers does not totally preclude regional states to administer their remaining lands. 

 During delegation, it is usually the delegator that shall determine the range of rights 

to be delegated and the manner of exercising the rights thereof. Here, at least, 

theoretically, regional states have the authority to determine and instruct how the 

Federal Government shall allocate the lands thereof. 

The forgoing discussion reveals several arguments in favor of centralized land allocation for 

corporate farmers. However, this researcher thinks these lines of argument are not exclusive 

given the nature of the country‘s federal structure and the FDRE Constitution. There are also 

arguments against centralized land allocation as demonstrated below. 

7.2.3.2. Against the Centralized Land Allocation 

Centralized allocation of large-scale agricultural investment land has been pursued against 

the constitutional provisions which confer those rights to regional states and provide only for 

downward power delegation.
100

 Even if transferring regional mandates to the center requires 

a constitutional amendment, to centralize the allocation of large-scale agricultural land, 

upward delegation took place via executive order.
101

 The following could be reflected in 

reproving the practice of centralized power to allocate land for corporate farms: (a) it runs 

counter to constitutional sanctions; (b) affected public participation and consultation; (c) 

resulted in corrupted and inefficient land allocation; (d) severely undermined regional 

autonomy; and (e) the manner the delegation is undertaken is defective. The discussion below 

elaborates these arguments briefly. 
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a) A set back against the FDRE Constitution 

This line of argument against centralized land administration holds that such arrangement 

contradicts the FDRE Constitution and the nature of the Ethiopian federal system. The FDRE 

Constitution does not indicate the delegation of state powers except what is stated in its 

Article 55/6 with the view to establish and sustain one economic community. The Minute of 

the FDRE Constitution clearly rejects the possibility to utilize upward delegation as a 

modality to transfer state mandates. On this basis, taking the powers vested to regional states 

through delegation appears out of the spirit and tenet of the federal system. Imeru Tamrat 

observes that, 

This new arrangement…poses serious challenges at least on two major grounds. First, the 

Federal Constitution provides that the Federal government may delegate the mandates given to 

it under the Constitution to Regional states while no provision in the Constitution specifically 

provides for upward delegation of the mandates given to the Regional States. In light of this… 

upward delegation by Regional states of their mandates to administer land to the Federal 

government stands on a shaky constitutional basis. Secondly, and at a more practical level, the 

relative responsibilities of the concerned Federal and Regional agencies in the process of 

allocating land to investors and subsequent follow-up and monitoring of such investments has 

yet to be clarified.
102

 

Moreover, since the Federal Government‘s power assigned under the FDRE Constitution is 

derived from delegation of the member states – as ultimate power-holders
103

 – a further 

delegation of their mandates to the Federal Government appears problematic. Power is not 

delegated to regional states from the center unlike the case in unitary systems. The central 

government is delegated by and obtains its power from regional states. As federal powers are 

delegated from regional states, the powers shall not further be transferred upward to the 

central government. Accordingly, the power to allocate corporate lands by the Federal 

Government contradicts constitutional amendment procedures; opens the door for further 

power concentration; has no constitutional ground, and the process of delegation was 

defective. All these tend to daunt upward transfer of power. 

(b) Affected Public Participation and Consultation 

Upward transfer of power in the context of large-scale agricultural land undermined 

participation and consultation of the local community in the process of land delivery.
104
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Moges Gobena notes that ―it is not only the question of mandate but also it does not give 

enough room to participate the local community and other stakeholders‖.
105

 

Participation of the concerned stakeholders is essential to achieve an intended end. The 

participation need not be nominal; rather an effective one. For an effective decision, the 

criteria shall be the manner the process is initiated; how inclusive it is; the availability of 

relevant information for free; and the degree of influence of deliberations on a final 

decision.
106

 Participation of concerned stakeholders is an aspect of democracy, which focuses 

on government decision-making.
107

 The availability of decisions of government officials to 

the community and the manner the decisions are made are vital to fully benefit from 

democracy. Likewise, public participation is one of the major mainstays of democracy, and it 

inevitably influences the goals of public policy
108

 although establishing a genuine interaction 

between citizen participation and trust in politicians and public institutions is not a simple 

task.
109

 

The right to public participation and consultation is a constitutional right in Ethiopia. The 

FDRE Constitution states that ―nationals have the right to participate in national development 

and, in particular, to be consulted concerning policies and projects affecting their 

community‖.
110

 It also imposes a duty on the government about the promotion of public 

participation in various contexts. It states that ―government shall at all times promote the 

participation of the People in the formulation of national development policies and programs; 

it shall also have the duty to support the initiatives of the People in their development 

endeavors‖.
111

 Particular to environmental matters, people have the right to full consultation 

and the expression of views in the planning and implementation of environmental policies 

and projects having a direct effect against them.
112
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To make the discussion specific, the fact that some administrative aspects of land are being 

centralized could discourage the possible public participation and consultation in the process 

of land allocation to investors. The expected public participation could get relatively low in a 

federal structure basically when vital decisions that affect the local community are made at 

the central level. By empowering regional states on matters having local importance, it would 

be possible to enhance public participation in those affairs. Local officials, as part of the local 

community and are politically accountable to it, have the nuanced knowledge and local 

exposures necessary to regulate land.
113

 On the other hand, the national government is 

removed both physically and symbolically from the local politics and economic constraints 

have ―a far greater capacity to enact policies that have considerable redistributive effects‖.
114

 

As opposed to federal officials, local officials are literally on the ground and close to the local 

people.
115

 

Having these in mind, when decisions about land administration are made at the central level, 

the affected people could be worse-off regarding their constitutional right of participation and 

consultation. But, if matters of land administration are handled by regional states, which 

could be lowered to the local level, it is more likely that the local community would be 

consulted and participated. In effect, the centralization of power about the allocation of 

corporate farms undermined local level participation. The lack of adequate local level 

participation and consultation and absence of benefit from the returns of corporate farms has 

been a point of public dissatisfaction in regional states.
116

 

According to Fassil Zewdie, the program on corporate farming shall be seen in line with 

whether (a) it is participatory; (b) it benefits/empowers the local people or is dispossessory, 

and (c) it bases the needs and priorities of the local community that inhabited the lands.
117

 For 
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him, federal-level adoption of economic and social development plans has a far-reaching 

contribution in undermining the proper participation and consultation of the local level 

community. He addresses that, 

The fact that the main economic and social development policies are adopted by the federal 

government … raises questions about whether it really addresses peoples‘ needs and priorities 

and participation of the people…. the plan for large scale agricultural investment in the lowland 

areas and the resettlement programmes were implemented without participation/ consultation of 

the people affected by them.
118

 

An empirical study in Gambella found that the land deals there were not transparent; 

adequate compensation was not made; and the local people were not made to participate.
119

 

Besides, Ojot Ojulu‘s doctoral study in this regional state found that the apparent exclusion of 

the regional government from the negotiation and decision-making process relating to 

investments in corporate farming undermined the constitutional right of consultation and 

participation of the local community.
120

 In fact, this is not the case only in this region; land 

for most agricultural investment projects has been granted without adequate consultation with 

local communities and without their knowledge or consent.
121

 

Not only the local community were devoid of consultation and participation on what has been 

done at the federal level; rather significant number of land administration professionals in the 

regions had no information about federally administered corporate farms. In my assessment 

of the matter in respect to the trends in ANRS, until very recently, the region‘s land 

administration officials were not aware of the actual holder/s of the corporate farms; who 

transferred the lands; the contents of the contracts, and other essential dealings in the 

corporate farms.
122

 During the delegation was requested by the Federal Government under 

the clear direction of the late Prime Minister Meles Zenawi, the then officials of ANRS 

Bureau of Environmental Protection, Land Administration and Use were not informed and 

consulted about the situation. A letter was sent to some regional states requiring them to 

prepare lands suitable for corporate farming.
123

 In effect, even the most responsible and 
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senior figures at the regional level were not properly consulted about the matter before 

communicated via letter to adhere in a certain way. 

Respondents at the MoA further said that information was not properly delivered basically to 

responsible experts relating to the nature of the investors; the manner the Federal 

Government gained such land allocation mandate; the mode how investors were selected and 

other several matters.
124

 These claims are corroborated by research findings in which there is 

poor sharing of information about regulations, land allocations, and investors between federal 

and regional governments. In most cases, senior regional officials and technical experts were 

not informed about the identity of major investors, and the size or location of land allocated 

by the Federal Government.
125

 

Given all these, there are attempts to make information available concerning corporate farms 

through the MoA website. While this is encouraging kickoff, this by no means can be 

sufficient.
126

 It is even doubtful whether such an approach to disseminate information can be 

available to the majority of the population as much of the country‘s population resides in the 

rural parts where no or limited access to such information. It seems that the information is 

designed to be accessed by specific groups that have the desire to invest in the area. 

(c) Corrupt and Inefficient Land Allocation 

The Federal Government claimed that regional states were not efficient to provide land to 

investors and complained about widespread corrupt practices across regional states. It was 

based on this narration that the Federal Government established upward delegation to 

centralize the power to allocate lands for corporate farms.
127

 In effect, inefficiency and 

alleged corrupt practices of regional states were taken as prime reasons for the delegation.
128

 

Interestingly, such widespread corrupt practices were also common at the federal level, and 
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this makes the credibility of the Federal Government‘s argument doubtful.
129

 It is to say, the 

Federal Government has been allocating lands for corporate farmers being under threat of 

inefficiency and corrupt practices.
130

 

The Federal Government‘s involvement in the land delivery process has led to role overlaps 

between the relevant institutions of the federal and regional governments due to lack of 

adequate information about land allocation.
131

 Azeb Degife‘s findings indicate that land was 

―… given to for more than one investor at time and that causes disputes among investors thus 

in order to solve the problem government take a responsibility and paid compensation to the 

investors and settles the disputes‖.
132

 This shows the existence of an information gap between 

the federal and regional responsible organs in the allocation of land.
133

 Such information gap, 

in turn, caused discontents between and among investors whose lands have been allocated to 

others due to information gaps. This is a clear case of inefficient administration of lands for 

corporate farms in the regions which has not been reverted even through federal intervention. 

Corruption and bribes in such land delivery more often occurred due to informational gaps 

and lack of coordination between responsible federal and regional offices.
134

 Both responsible 

institutions are highly involved in a land sector corruption. Due to the involvement of 

corrupted individuals, forests and reserved areas have been allotted to investors without 

adequate environmental impact assessment as well as not having the consent of the society. 

Consequently, both destruction of natural resources and endangering the local people‘s 

livelihoods and assets were observed.
135

 The Federal Government did not conduct adequate 

empirical studies that proved the inefficiency of regional states.
136

 While the real potentials of 
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the whole regional states in allocating land to investors should have been considered, in 

reality, the claims of the Federal Government appear unfounded empirically. 

The government‘s study in Gambella about the status of large-scale agricultural investment 

revealed that the area has been tempted by rent-seeking behaviors and failed to achieve the 

desired results – both corrupt practices and inefficiency were observed. The study was 

conducted under the order of the late Prime Minister – Hailemariam Dessalegn – where 14 

professionals took part drawn from the Office of the Prime Minister, the Office of 

Agricultural and Natural Resource (now, Ministry of Agriculture), and the Development and 

Commercial Banks of Ethiopia.  The Developmental Bank of Ethiopia has been issuing loans 

to investors by mortgaging the land.
137

 It was estimated that loans were issued for a single 

plot of land to about 400 different domestic investors.
138

 The loans had been diverted to non-

agricultural activities or agricultural machinery and inputs being imported duty-free and then 

not to be found on the project sites.
139

 These are some of the pieces of evidence to testify the 

corrupt practices along with inefficiency of federal administration of corporate farms. 

(d) Undermined Regional Autonomy 

As a result of the centralized allocation of land to investors, there had been greater 

possibilities for the regional states to be excluded from the land delivery process. Concerning 

lands transferred to the federal land bank, regional states had lost a substantial part of their 

land administration authority. This allowed the Federal Government to take important 

decisions itself. Especially, in the identification of potential investors for the investments, the 

Federal Government had been playing a pioneering role. Importantly, to borrow the words of 

Muradu Abdo, such arrangement created ―centre-periphery tension‖ that ―underlies this land 

alienation process as the regions assert some decision-making powers in regard to land based 

on the Constitution whereas the Federal Government tends to concentrate economic decision-

making processes including land transfers‖.
140

 Moreover, John Markakis underlined that such 

federal involvement in allocating land for investment has a clear deviation of power 

decentralization desired by the federal system, 
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…the process of leasing land touched the very core of the federal arrangement, since the main 

advantage of power decentralization from the viewpoint of the periphery was to give its 

communities a measure of control over their land, and to prevent its being taken over by Addis 

Ababa fiat as in the past.
141

 

Besides, there have been series of allegations from different stakeholders that investment 

lands have been given to some group of investors particularly those that aligned with the 

ruling party.
142

 This arrangement has been severely criticized particularly by the residents in 

the Gambella Region: ―the authorities are giving preference in the allocation of lands to 

domestic investors who are aligned to the ruling EPRDF coalition or who are from the Tigray 

region…‖.
143

 These investors were estimated to be above 90 percent of the domestic land 

investors in the region.
144

 From this, one can further doubt the Federal Government‘s desire 

to centralize the allocation of corporate lands to investors could have a hidden agenda. As the 

country had been under the tight control of the TPLF and almost all policies and laws got 

their foundation in this party and influenced the other fronts of the EPRDF,
145

 one can trust 

the claims of the local community that their lands have been given to people affiliated to this 

party. These people, in the name of investors, were allowed to acquire land in the region and 

the Development Bank has been giving a loan by using the land collateral.
146

 In this 

arrangement, one matter appears clear: that regional states‘ inherent autonomy had been 

jeopardized.
147

 

In an interview with the former president of the Benshangul national regional state – Yaregal 

Ayesheshem, ‗Addis Zemen‘ newspaper reported what happened in the administration of 

agricultural investment land in the region. Ethiopian Press Agency, in its news on 

01/11/2019, citing the newspaper, reported that the transfer of power to allocate corporate 

lands was realized via a letter written by the late Prime Minister Meles Zenawi. The central 
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reason to centralize such power, according to the president, was the purported inefficiency of 

regional states. Following such power centralization, several investors were sent to the region 

and obtained land for investment. However, the investors did not come to the region in 

person and most of them did not know the whereabouts of their farmlands. But, by using the 

land as collateral, they have been able to take a loan from different banks. While they were 

expected to use the money to invest in the land in accordance of their contractual agreements 

and business plans, nothing was invested in the region. They took the money to undertake 

other investments somewhere outside the region. Investors destroyed the forests and entered a 

business of producing and selling charcoal instead of undertaking visible investments in the 

region.
148

 

People were sent from the central government with the view to ‗assisting‘ the region in 

different aspects, including land administration. Ato Ayesheshem called such people ‗spies‘ 

as they were secretly forwarding information to the EPRDF officials affiliated with the TPLF. 

His oppositions of indirect rule of the region and land grabs were taken immediate causes for 

his arrest. In effect, apart from threatening the local community in using their land and 

deflating constitutional and federalism norms, the centralized allocation of corporate farms 

directly contradicts regional autonomy. According to the former president, authorities in the 

regional state did not take any action where their natural resources have been used contrary to 

the FDRE Constitution and their ‗proper‘ consent. Even the ‗spies‘ were working for the 

central government to the extent of threatening regional autonomy. In effect, the Federal 

Government has ―embarked on formalization and institutionalization of its centralization 

efforts‖ through the investment of corporate farms,
149

 which itself affects the autonomy of 

regional states. 

Before winding up this section, it is good to note that the mission and activities vested to the 

Agricultural Investment Support Directorate (AISD) at the federal level have the impact of 

encroaching into regional states‘ autonomy. The tasks entrusted to this federal organ appear 
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to exclude respective regional states from their land administration mandates.
150

 From the 

lists of missions and specific activities of AISD, it can be noted that the space given to the 

regional states about their power of land administration is insignificant. This arrangement 

created a formal re-centralization of regional authorities. Ojot Ojulu remarks that, 

…the AIDS neither recognizes the constitutional provisions that give land administration to 

regional states nor does it identify the role of regional states in the implementation of some of 

its functions that obviously require the cooperation of the respective regional states. For 

instance, identification of potential land for agricultural investment and the transfer of land to 

investors would obviously require the cooperation of the respective regional states in which 

those lands are located. Yet, the AISD's founding document failed to recognize this 

fundamental constitutional right of regional states. To make things worse, the Directorate is 

even empowered to "formulate policies, strategies, rules, and regulation that can accelerate the 

investment process and make them more productive"... In my perspective, this makes AISD the 

first formal federal institution that has been created to recentralize constitutional powers that 

belong to regional states ... we are witnessing a new era in the Ethiopian ethnic federal system – 

an era of formalization and/or institutionalization of recentralization of powers of the regional 

states by the federal government.
151

 

Moreover, under the Council of Ministers Directive to administer agricultural investment 

land, the MOARD is entrusted with several activities about such investment lands. It 

particularly shall, in collaboration with regional states, identify lands above 5000 ha suitable 

for agricultural investment, collect information on agro-ecology, soil, topography, geography, 

and socioeconomic features of the lands.
152

 The Ministry shall also identify areas suitable for 

agricultural investment among the lands it received from regional states.
153

 In collaboration 

with regional states, the federal investment agency, the ministry of foreign affairs, and other 

stakeholders, it shall create awareness to investors about the document.
154

 Moreover, the 

Ministry is entrusted to establish land bank and collect information concerning lands 

transferred to investors and already developed ones.
155

 It is bestowed with the mandate to 
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transfer land for foreign and domestic investors through lease.
156

 As indicated in this chapter, 

MOARD shall sign land lease contracts with potential investors on behalf of regional 

states.
157

Overall, this directive allowed the Federal Government to undertake matters of land 

administration, which can be taken as a formal re-centralization of regional states‘ affairs by 

establishing both legal and institutional frameworks. 

(e) Defective Delegation Process 

A further argument against centralized land administration is the fact that the delegation did 

not follow the procedures for a legally binding and effective delegation. To be specific, it is 

questionable whether it is regional states or the Federal Government that shall initiate the 

delegation. To be pragmatic, on whose initiation the delegation was effected? Also, it is 

doubtful whether the consent of regional states was secured during the transfer process. The 

findings revealed that federal allocation of land is defective not only because the FDRE 

Constitution forbids it, but also in respect to the manner such transfer scheme has been 

undertaken. During centralizing the allocation of land for corporate farms to investors, the 

Federal Government did not secure the consent of regional states.
158

 It is the Federal 

Government that took the initiative for upward flow of power to allocate large-scale 

agricultural land for investment.
159

 

As indicated in chapter 4, legally speaking, delegation shall be upon the free consent of the 

parties in delegation and what the delegatee can do is performing the acts covered in the 

delegation instrument. This means in the absence of ‗real‘ interest from the part of the 

delegator to part some or all of its powers, the delegation will remain flawed. With this 

spectrum, the delegation to allocate large-scale agricultural land was undertaken without 

regional states‘ ‗genuine‘ consent on it. Regional states have given up their powers over land 

administration without any contest in favor of the Federal Government.
160

 Assefa indicated 

that ―it is hardly possible to do this in a context of political pluralism and where one or more 
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of the regional states were under the control of the opposition political parties‖.
161

 This is an 

important remark. Given political power both at the federal and regional levels was controlled 

by EPRDF and its core and affiliated regional parties, the transfer of state mandates in favor 

of the Federal Government was not difficult. 

The Federal Government itself initiated the delegation and controlled the process. After the 

central government has decided on the matter, it communicated regional states to surrender 

their power in relation to corporate farms to the MoA. The discussions in chapter 6 (section 

6.3) indicated that no regional state has publicly opposed and condemned the unconstitutional 

upward flow of state power to allocate land for corporate farmers. It was simply an agenda of 

opposition parties and the academia in a dispersed manner – signifying that the matter did not 

get the required concrete opposition and public attention. 

To facilitate and legalize centralized federal allocation of land for corporate farms, the 

Federal Government enacted a law under the mandate of the Council of Ministers in 2010.
162

 

The Federal Government also prepared a memorandum of understandings with regional states 

to that end. In October 2010, a memorandum of understanding was signed between Gambella 

National Regional State and MoA – representing the Federal Government. Likewise, MoA 

signed a similar kind of memorandum with ONRS Borena Zone in the same year.
163

 Since the 

main contents in the two memorandums are similar, a brief reflection on the memorandum 

signed with the Gambella region suffices. The preamble of this memorandum reveals that 

dealings on corporate farms by the region before the signing of the memorandum did not 

reflect appropriate transparency, accountability and were tempted with rent-seeking 

behaviors. It also stressed that the private sector shall get the chance to invest in large-scale 

agribusiness.
164

 

The justifications to sign the memorandum are (a) the required collaboration of the federal 

and regional entities in achieving the country‘s export-based agriculture; (b) speedy land 

delivery to the increasing influx of investors in agribusiness; and (c) the need to establish a 

reliable national land bank.
165

 Empowering the MoA to allocate land to investors based on 

the country‘s investment laws and that of the particular regional state and control their proper 
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adherence justify the delegation.
166

 The memorandum further provides the duties and 

responsibilities of the MoA
167

 and the regional state.
168

 It provides the place and amount of 

land transferred to the MoA from the region, i.e. from some nine Woredas, the total amount 

of land transferred constitutes 392,694 hectares.
169

 

What is stated under the memorandum‘s Article 8 deviates from the very foundation of 

delegation. The provision states that the agreement shall be terminated only when either of 

the following conditions happens. The first is when both the regional state and the MoA have 

mutually agreed about the termination of the contract, and the second is when a different 

direction is provided in advance about such investment lands. As an agreement, which is 

presumed undertaken based on the true consent of the two parties, unilateral termination 

should have been allowed when certain conditions are fulfilled. In delegation (see the 

discussions in chapter 4) and in many contractual relations, the parties in the transaction are 

at liberty to terminate the agreement on unilateral decision provided certain formalities are 

complied with. 

With these, if the MoA fails to perform any or all of the specified duties and responsibilities 

under Article 5 of the memorandum, the regional state shall be free to unilaterally terminate 

the delegation. Likewise, the MoA shall be free to terminate the delegation if the regional 

state does not adhere to its duties and responsibilities specified under Article 6 of the 

memorandum. However, these possibilities are not arranged in the memorandum. This can be 

a piece of evidence to argue that the mastermind behind the transfer of power was the Federal 

Government. The procedure of the transfer was not up to the standard of an effective and 

legally binding delegation. This is a further indication of the fact that the delegation is made 

effective as a result of coercion from the top, not the other way round. 

These are a few of the scenarios whereby federal allocation and administration of corporate 

farms had not been effective. Foreign investors were unable to produce feasible returns on the 

investments to the required degree. The investment in corporate farms failed to create job 

opportunities to the extent aspired by the government. Investors did not bring their capitals to 

the economy, and the government failed to collect remittances to the extent required. 

Furthermore, different banks that loan to such investment failed to collect the loans. About 
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the local ones, they have diverted the loaned money to other businesses; they did not return 

the loans in due time, and much of the lands were left undeveloped. Moreover, the 

investments usually ignore local peoples‘ property rights especially to pastureland, forest 

resources, and seasonal water sources.
170

 

7.3. Registration of Urban Landholdings 

Ethiopian urban land registration laws are not comprehensively found, as the rules governing 

urban land registration are found scattered in different laws. On several incidents, the need 

for comprehensive legislation on urban land registration has been in demand. GTP-II, for 

instance, requires a foremost modern and effective urban land administration that enables to 

fully register urban land and real properties on land; to record and ascertain property rights on 

land, and to protect illegal occupation of land using modern land management information 

systems.
171

 Based on this, systems that ensure proper allocation and utilization of urban land 

based on planned supply shall be designed and implemented.
172

 The plan confers particular 

attention to income registration, property and land administration systems to promote 

accountability and transparency for common prosperity in urban settings.
173

 It further aims to 

create a modern urban land administration system that promotes the utilization of urban land 

efficiently for long-term developmental purposes.
174

 

GTP-II considers corruption in urban land governance a major source of rent-seeking.
175

 

Modernizing the urban land governance by establishing cadastral systems was taken as a 

viable strategy to overcome this problem. All these would support the effort to transform 

urban land governance and address the recurring corrupt and rent-seeking practices in urban 

lands. Apart from strengthening the cadastral system reforms, GTP-II aims to implement a 

well-planned urban land supply and land use system encouraging long-term development and 

economic transformation.
176

 The most easily and immediately approached source of revenue 

in urban land is the tax on real property, which can better be assessed and maximized by 

knowing the particulars of the occupants of land parcels. To access such revenue, registering 
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the whole urban holdings and precisely determining the rights and obligations of urban 

landholders appears indispensable. 

To create uniformity in urban land registration and facilitating the total registration of real 

properties in urban settings, the Federal Government passed Proclamation No. 818/2014. The 

proclamation and its enforcement regulation
177

 are enacted to register urban lands and 

immovable properties. The need to realize the real property rights of individuals; providing 

reliable land information to the public; minimizing land-related disputes and modernizing the 

country‘s real property registration system justify the adoption of the proclamation.
178

 

Moreover, the need to establish and sustain transparency, accountability, and efficiency in 

government bureaucracy and enable landholders to enjoy the property developed on the land 

further justify the proclamation.
179

 

The proclamation has countrywide application in all urban centers.
180

 Procedures to register 

urban lands and the consequences of failure thereof are dealt with in the proclamation.
181

 The 

proclamation further demands the creation of urban land 'registering institutions' at a regional 

level and defines the powers and responsibilities of these institutions and makes them directly 

accountable to a federal agency – the Federal Urban Real Property Registration Information 

Authority.
182

 According to the proclamation,
183

 urban landholding registration shall have the 

following objectives: 

1) ensuring uniform protection of landholding rights of private, joint holders, associations, 

government, and non-governmental institutions, by enabling urban centers to know the 

land available at their disposal through inventory and create integrated national 

landholding system compatible with the rural land administration which supports the 

building of one economic community; and 

2) accelerating the economic, social, and environmental development of urban centers by 

ensuring land holders' security of landholding rights and recognition of title to immovable 

property by certifying the right through registration. 
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Having uniform urban land registration should be appreciable. Even the trend for the pursuit 

of uniform urban land registration needs to be in place for rural land registration as well.
184

 

Given laws on real property registration are scattered, passing a law containing issues for 

uniform land registration is desirable. But, the constitutional status of the proclamation is 

really questionable. Given that registration of land is an element of land administration, the 

fact that this proclamation is enacted by the Federal Government directly encroaches into 

regional states‘ legislative authority over matters of land administration. Besides, some of the 

provisions allowed the Federal Government to play administrative roles in urban land 

registration.
185

 

Legesse Tigabu questions whether the Federal Government can go beyond regulating land 

use rights in the regions and involve itself in the administration of the same by ordering 

regional states to administer land in a particular way.
186

 While the Federal Government 

enacted several substantive land laws to regulate the creation, transfer, modification, 

restriction, and termination of rights over immovable properties – elements of land 

utilization/land tenure issues as shown in chapter 5, section 5.4, it is up to regional states to 

administer such rights.
187

 If the Federal Government can order regional states to administer 

land in a particular way, this contradicts the constitutional power of the regions to administer 

land.
188

 

The proclamation gives coverage to the issue of urban land registration and there seems no 

adequate room left for regional states to enact their urban land registration laws. It, inter alia, 

rules on prerequisites for landholding adjudication;
189

 the manner how unique parcel 

identification code is made;
190

 detailed rules about the principles of the landholding 

adjudication system.
191

 It also governs the manner of implementing landholding adjudication 

system;
192

 matters to be suspended during landholding adjudication;
193

 and the expected 
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obligations during adjudication;
194

 the manner how grievance procedure and decision-making 

should be handled.
195

 Moreover, it regulates surveying and surveying equipment;
196

 cadastral 

survey control points and boundary marks;
197

 application for landholding registration;
198

 and 

other rules that are elements of land administration. 

The proclamation takes an approach to the entire regulation on urban land and property 

registration issues. The Federal Government from the very outset considers the mandate to 

issue urban land registration proclamation as its constitutional power although a close reading 

of the FDRE Constitution does not empower this level of government to do so. The 

proclamation further stipulates that the Council of Ministers may issue regulations necessary 

for the implementation of this proclamation
199

 and issue directives to implement the 

regulations.
200

 The proclamation does not allow regional states to exercise any legislative role 

on matters covered in it. Moreover, while matters pertaining to land administration shall be 

undertaken by regional states, this law has established a central institution to undertake 

matters of land administration.
201

 

In addition, the Federal Government, using this proclamation, defined the powers and duties 

of regional governments about the registration of urban lands. Accordingly, regional states 

have several duties about urban land and property registration. In view of that, the first 

obligation is related to establishing or designating an appropriate body at the regional level 

and landholding registration and information institution at the urban level. Regional states 

shall also ensure the proper enforcement of regulations and directives issued in accordance 

with the proclamation. They also shall direct and coordinate the entire activities according to 

the proclamation and regulations, directives and standards to be issued. Besides, they have to 

determine, step by step, urban centers in which landholding registration may start in 

accordance with this proclamation; and they shall fix the appropriate service fees chargeable 

                                                           
194

 Id. Art 15 
195

 Id. Art 17 
196

 Id. Art 22 
197

 Id. Art 23 
198

 Id. Art 27 
199

 Id. Art 54(1) 
200

 Id. Art 54(2) 
201

 Assefa Fiseha. (2017). Constitutional Adjudication through Second Chamber in Ethiopia, Ethnopolitics, 

16(3), 295-313, p. 299 



168 
 

for registration and other services it provides.
202

 Regional states shall also cause the 

preparation of a base map to be used to draw a cadastre.
203

 

These mandates assigned to regional states have a far-reaching contribution to aid the 

enforcement of the proclamation. This, in turn, helps to promote the land tenure of urban 

dwellers. The government will get the chance to expand tax bases to collect revenues from 

land. This being fine in principle, the determination of regional powers and functions through 

a proclamation should be seen with serious scrutiny. Under the FDRE Constitution, there are 

no working procedures to empower the Federal Government to instruct regional states to 

behave in a certain way. The same is true for regional states, as they have no constitutional 

ground to instruct the central government to act in a particular way. To assign its mandates to 

regional states, the Federal Government shall have legal authority in those powers in the first 

place.  

This is really controversial and at times surprising for the Federal Government to do so as if a 

primary power holder of the menus assigned to regional states by this proclamation. The 

menus assigned to regional states are not related to the Federal Government‘s legislative 

power on the utilization and conservation of land. The point is the assignment of power in 

this regard is defective since what the central government can assign or delegate to state 

governments is on matters that are constitutionally federal authorities. Yet, if the matter is 

already an issue of land administration, delegation or assignment by the Federal Government 

cannot be a ground to transfer powers to regional states. 

The constitutional status of the proclamation got public attention, at least, by members of the 

HoF and CCI. This is probably the first and the only legislative matter relating to land that 

raised issues of constitutionality by the Federal Parliament.
204

 Members of the Parliament, 

after receiving the draft of this proclamation, were in doubt whether the draft was consistent 

with the FDRE Constitution. In other words, whether the draft proclamation has violated 

regional states‘ power to administer land was an issue. Members of the HPR were 

particularly claiming that the proclamation has encroached into regional states‘ legislative 

mandate over land administration, as several provisions in the proclamation deal with matters 

of land administration. Also, the fact that a federal agency is established and authorized to 
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undertake matters of land administration at the federal level runs counter to regional states' 

mandates about land. 

The draft was then transferred to the HoF for further clarification and determination of its 

constitutional status. During such transfer, some members of the parliament have objected to 

the proposal claiming that the HoF has no legislative role under the FDRE Constitution
205

 and 

assert that the HPR cannot request a comment from the second chamber as a pretext to pass 

draft laws.
206

 This referral actually entails procedural defects. A careful reading of Article 

55/6 of the FDRE Constitution shows that the HPR shall enact civil laws when the HoF 

deems it necessary; not the other way round. In this arrangement, the HPR shall enact a law 

having civil nature only after the demand comes from the HoF and it is not after the HPR has 

already initiated the draft. Hence, even the procedural issue during the enactment of the 

proclamation is debatable. 

In any case, the HoF (through the CCI) decided that the draft legislation was consistent with 

the FDRE Constitution. But the decision of the CCI was not because the draft proclamation 

does not interfere with the power of regional states to administer the use of land. The CCI 

rather admitted that some of the provisions encroach on regional states‘ competencies. 

However, the CCI reasoned that this encroachment was necessary for sustaining the 

economic union of the country as envisaged under Article 55(6) of the FDRE Constitution.
207

 

The CCI held that the HPR has the power to enact laws on civil matters whenever the HoF 

deems it indispensable to bring about an economic union in the country. Taking this 

constitutional remark, the CCI noted that the Proclamation might bring about uniformity in 

urban land and property registration in urban settings. 

Generally, the decision of the HoF on the draft rendition of the proclamation in question may 

not be relied, at least, on the following grounds. First, the spirit of the FDRE Constitution is 

that on a certain civil matter, the HoF can allow the HPR to enact civil laws to ―establish and 

sustain one economic community‖.
208

 As briefly stated in chapter 5, Article 55/6 can be 
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mentioned as a device to transfer power upward to the Federal Government so long as a 

decision is made by the HoF to that effect. The arrangement is that the HoF shall be 

convinced that allowing the HPR to enact matters of civil laws is important for the creation 

and sustenance of one economic community. This does not imply seeking the HoF to decide 

on the constitutionality of a particular civil matter after the HPR has enacted a law on it. It is 

the latter kind that happened concerning the urban lands and property registration 

proclamation. It is not when the HPR enacted law and referred it to the HoF to rule on its 

constitutionality. Hence, procedural irregularity can be mentioned against the manner Article 

55/6 is sought to justify the constitutionality of the proclamation. 

Second, Article 55(2) (a) of the FDRE Constitution is cited as a source of authority to enact 

the proclamation.
209

 If the proclamation was enacted based on the direction given by the HoF, 

the authority should have been Article 55/6 of the FDRE Constitution. The proclamation 

failed to cite this latter provision to justify its source of authority. Having this truth, the 

motive rather seems to broaden the authority of the Federal Government in relation to land 

administration. 

Third, it is possible to contribute to the creation and sustenance of one economic community, 

in respect to this proclamation, by having effective decentralization on matters of urban land 

and real property registration to regional states and local level governments. The creation and 

sustenance of one economic community shall not make the Federal Government a solely 

responsible organ to that end. The process shall involve regional states playing a substantial 

part in establishing and sustaining single economic community.
210

 While the HoF could 

dictate the HPR to enact civil laws that help for economic unity, this may end affecting 

regional states‘ constitutional authority. This shall remind the government to further localize 

important decisions rather than centralizing regional states‘ mandates on the justification of 

creating and sustaining one economic community. It is my firm opinion that it is possible to 

achieve this desire through genuine decentralization of power and making regional states part 

of it rather than putting the central government as the sole responsible entity. 

Fourth, this decision affects to broaden the authority of the Federal Government about land 

and the impartiality of the forum is doubtful. This decision particularly shows the influence 

of the political system and the party in power against this house. Even such a decision of the 
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HoF could mean it is serving as an instrument of centralization of power at the detriment of 

regional states in matters of land administration. Assefa observes that, 

While the HoF initially attempted to broaden the mandate of the states, it substantially shifted 

in its second decision by extensively broadening the mandate of the federal government to 

include the power of administering and implementing its law. The latest laws extend the 

mandate of the federal government to include even mandates of urban local governments…This 

development should be seen in Constitutional Adjudication through Second Chamber in 

Ethiopia [in] light of the recent broader political context in the country… the states in Ethiopia, 

unlike many federations, have no role in influencing policymaking at the center because the 

HoF has no law-making functions. The only [guarantee] for the nationalities appears to be the 

vigilant exercise of their powers as ultimate interpreters of the constitution. Yet the political 

practice of centralization and the HoF's latest decision indicates the HoF is likely to fall into the 

influence of the party that wields power at the center and becomes an instrument of 

centralization.
211

 

From this, although the HoF has a constitutional mandate to dictate the HPR to enact civil 

laws to create and sustain a common economic community, this particular decision is serving 

as an instrument to centralize regional mandates over land administration. This may 

negatively affect the prospect of building ―a federalist jurisprudence‖.
212

 

A similar stance with the decision of the HoF, researchers argued that the proclamation can 

better support the country‘s desire for economic unity. This line of argument seems implicitly 

defending the constitutionality of the proclamation for the sake of the economic union the 

proclamation aims to bring. Legesse Tigabu indicated that the proclamation could help to 

achieve the desire for economic unity the country has been pursuing. Therefore, it shall not 

be criticized and the Federal Government‘s approach to bringing about uniformity of urban 

land and property registration shall be appreciated. In his own words, 

….one could uphold [the] constitutionality of the Ethiopian urban landholding registration 

Proc. No. 818/2014 considering this particular provision [he is referring to article 55/6] under 

the constitution. Among the major objectives of the proclamation, one is building one economic 

community and this goes in line with art 55(6) of the constitution. The second and most 

important objective of the proclamation is ensuring tenure security for urban land. Given the 

fact that the country didn't have a uniform and well-functioning real property registration law 

previously, the adoption of the urban landholding registration proclamation should be 

appreciated and even the same trend could be suggested when it comes to the rural real property 

registration system.
213
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In my view, the end result shall not matter, but the means to that end shall. The concern is not 

whether the proclamation could bring about uniformity in urban land and property 

registration. The worry rather is that under the guise of uniformity in urban land registration 

and the creation and maintenance of nationwide economic unity, the proclamation has 

interfered into regional states‘ power to administer land. It should be noted that any form of 

craving for uniformity in urban land and real property registration shall not be pursued by 

interfering with regional states‘ mandate to administer land. 

7.4. Land Administration in Federal Industrial Parks 

Since the early 2000s, Ethiopia has been pursuing an active industrial policy with prudently 

designed policy instruments.
214

 In those times, the focus has been ―the promotion of exports 

and productive investment, industrial financing, and the use of state-owned enterprises to 

shape strategic sectors‖.
215

 Different institutions, including the World Bank in 2015 reported 

that Ethiopia has achieved successive economic growth. But, the attempted transformations 

in terms of economic and social structures have never been adequate. Still, agriculture is the 

hub of the country‘s economy having the dominant share in the economy. For instance, since 

2013/14, this sector contributes to 40.2% of GDP and employing about 77.3% of the 

country's labor force.
216

 Realizing this, reversing the situation with industrialization is found 

to be the focus of the government for which the initiation of industrial zone development 

program is a remarkable effort.
217

 The government considered the establishment of industrial 

parks and their actual operation as a key instrument of its short-and long-term development 

plans.
218

 

While the room is also open for private sector investment, the involvement of the government 

is crucial through formulation and proper implementation of appropriate monetary and fiscal 

policy, setting and enforcing the legal frameworks, removing all bureaucratic hurdles by 

ensuring good governance, and providing efficient service. GTP-II aspires for the 
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construction and development of industrial parks by the government, private sector, and/or 

jointly by the government and private investors. It demands the availability of land and 

finance in advance to construct and develop the parks.
219

 For this, the plan reckoned to 

identify strategic areas that demonstrate market failures but have a far-reaching positive 

contribution in the wider economy for development by the government alone or in 

partnership with the private sector.
220

 This arrangement allowed the government to involve 

itself in the economy via industrial parks. 

By using industrial parks, the plan is to make medium and large-scale manufacturing 

industries export-oriented and make them contribute to lessening foreign exchange shortages 

and contribute to technology transfer.
221

 It was planned to expand industrial parks outside the 

capital city and accelerate those started in the capital city.
222

 The objective then is to make 

Ethiopia a leading manufacturing hub in Africa and put it among the leading countries 

globally thereby transform the country into a lower-middle-income economy by 2025.
223

 

The Federal Government had designed institutionally support industrial development zones 

by establishing Industrial Parks Development Corporation (IPDC) on the status of a public 

enterprise in 2014 by the Council of Ministers.
224

 The IDPC is mandated with the following 

powers: i) develop and administer industrial parks; ii) prepare a detailed master plan for 

national industrial parks based on the national master plan; iii) receive land and serve as a 

land bank to industrial parks; iv) make necessary infrastructure accessible to industrial park 

developers in collaboration with the concerned bodies; v) outsource the management of 

industrial parks, promote the benefits of industrial parks and attract investors.
225

 

Also, the normative framework is put in place to further lay the legal and regulatory 

foundations for the development and operation of industrial parks opening a window of 

investment opportunity for any profit-making private, public, or public-private enterprise. 

Thus, the Federal Government enacted Industrial Parks Proclamation No. 886/2015 and 

Regulation No. 417/2017. The laws allowed different ways of developing industrial parks: (a) 

                                                           
219

 GTP II, p. 144 
220

 GTP II, P. 136 
221

 Bayisa Tesfaye. (2016). Prospects and Challenges of Industrial Zones Development, supra note 216, p. 3 
222

 GTP II, Pp. 143 – 144 
223

 GTP II, p. 136 
224

 Regulation No. 326/2014, Industrial Parks Development Corporation Establishment Council of Ministers 

Regulation, Federal Negarit Gazette 
225

 Id. 



174 
 

fully developed by the Federal Government or regional governments; (b) developed by a 

public-private partnership with the IPDC; and (c) fully developed by the private sector.
226

 

With such a legislative framework, industrial park developers are entitled to establish their 

industrial parks, either independently or through a public-private partnership with Industrial 

Parks Development Corporation. This federal authority has the mandate to facilitate land 

banks and provide infrastructure for private industrial park developers if they decided to invest 

in such areas of investment. The IPDC is designated to prepare a detailed national industrial 

parks master plan based on the national master plan of regional states or federal city 

administrations. The Corporation is also empowered to serve as an industrial land bank in 

accordance with the agreement concluded with regional states and the City Administrations.
227

 

While the development of industrial parks or zones has been dominated by the involvement 

of foreign investors and the Federal Government under the auspices of IPDC, the room is still 

open for each regional state to develop the same in their territories. This is as part of the 

decentralization effort in the federation. With this arrangement, nearly all regional states are 

now pushing forward to establish industrial parks in their localities.
228

 

As a country in which reducing poverty is its primary agenda, the desire of the Government 

of Ethiopia to bring about development in several respects shall be appreciated. 

Developments in industrial parks have been considered an important intervention to realize 

such aspirations.
229

 These developmental aspirations require land. The problem, however, is 

that the Federal Government is acquiring land from the states through the name of the 

industrial parks in each region and the management is centralized. While one may not be 

against the purported development plans and this is acceptable in principle, any form of 

development shall not be contrary to constitutional and federalism norms. 

The proclamation specified the manner of acquisition of industrial park land.
230

 Industrial 

park developers may possess industrial park land via lease system and sub-lease is possible 
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for industrial parks already developed.
231

 Industrial park operators may possess and 

administer, upon approval by the Board, industrial park land acquired through agreement 

from industrial park developers.
232

 Moreover, the industrial park enterprise ―may possess 

land within the industrial park land which it obtained on agreement from industrial park 

developer or industrial park operator upon approval and issuance of investment permit by the 

Commission‖.
233

 The proclamation leaves the details about ―industrial park land site 

registration, plot leasing, sub-leasing, site development, construction, safety and supply of 

utilities‖ to be specified under its implementing regulation.
234

 It further allows any industrial 

parks developer, industrial park operator, or industrial park enterprise to mortgage its 

developed land with a commensurate value to what is invested on the land.
235

 

IPDC is responsible to keep the lands it gets from regions through an agreement in its land 

bank and develop it or transfer to other industrial park developers.
236

 On this basis, once the 

states agree to transfer the land to the Federal Government, they will lose their roles to 

administer land. The Federal Government via IPDC is responsible to develop the land itself, 

secure leasehold certificate that enables it to do so from an appropriate regional institution.
237

 

Also, the IPDC shall transfer land in leasehold from the land bank to another industrial park 

developer that has secured an investment permit. Following the conclusion of such leasehold, 

the industrial park developer shall get a leasehold certificate from the commission.
238

 In all 

these cases, it is the Federal Government that controls every aspect of the parks and the lands 

leaving no room for regional states to administer their land. 

The proclamation leaves authority to issue regulation and directive to the Council of 

Ministers and the Board respectively.
239

 This leaves the power to determine the manner land 

shall be transferred both to the IPDC and investors through lease shall be out of the ambit of 

regional states. This further impoverishes regional states‘ constitutional mandate to determine 

the issues of land administration in their legal boundaries. As stated in chapter 5, section 5.4, 

undertaking land transfer through lease or other legal modalities and issuance of a certificate 
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for legal landholders belong to regional states. Because these activities are being undertaken 

by a federal institution, regional states' mandates in this regard are affected. 

The foregoing discussion indicates that both the proclamation and the regulation have shown 

interferences into regional states‘ mandates to administer land. This being the case so far, 

there is no formal complaint presented to relevant forums. Even this has not been an agenda 

so far. Regional states seem no worried or unaware that by this arrangement, their land 

administration roles are being overtaken by the Federal Government.
240

 An interviewee told 

this researcher that regional states have no such complaints at all,
241

 maybe because their 

bureaucracy is not aware of such intrusions or they are content with the establishment of such 

federal industrial parks that would bring several benefits to the respective regions. 

Even the interviewee firmly claimed that such land allocation power about federally 

established industrial parks shall be retained by the Federal Government. For him, nothing 

wrong is going on by the federal administration of the lands thereon so long as the Federal 

Government can be efficient with regards to the targets in the industrial parks.
242

 The 

interviewee raised the nature of the Ethiopian federal system, i.e. cooperative as opposed to a 

competitive variant, which shall allow both to consider such as part of doing things in 

cooperation.
243

 Likewise, a respondent in the Federal Industrial Parks Corporation stressed 

that keeping the land administration section under federal jurisdiction makes the land delivery 

system have relative ease. Giving this task to particular regional states may create difficulty 

to efficiently and effectively undertake land administration matters in industrial parks. In my 

consideration, however, this arrangement has affected regional states‘ autonomy to 

administer land in their territory and should get proper scrutiny by relevant constitutional 

institutions to that effect. 

The other important thing worth consideration is the fact that agreement between regional 

states and the Federal Government is explicitly sought for federal acquisition of land from 

regional states, which shall be kept in the land bank. This arrangement could imply an aspect 

of power delegation between the two spheres of government. The relevant provision in this 

regard reads that, 
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The Corporation shall, as provided under Article 5(2) of its establishment Regulation No. 

326/2014, keep in the land bank the land that it obtains from Regions through an agreement 

with and get a site plan to develop by it or to transfers to other industrial park developers. The 

agreement shall be reached to enable the Corporation to develop such land by itself or transfer 

the same in leasehold to another industrial park developer.
244

 

 As extensively discussed in chapter 6 (section 6.2), upward delegation of power counters 

both to the federal system and the FDRE Constitution for several reasons stated there. Also, 

the manner the consent of the states could have been sought is questioned both in section 7.2 

and chapter 8. In the same vein, about federal industrial parks, the claimed agreement to 

transfer land shall be on a shaky constitutional basis. Overall, it can be concluded that this 

arrangement can be considered a strategy to centralize matters of land administration by 

taking away local decision-making to an organ established centrally. 

7.5. Regulation on Rural Land Administration and Use 

In chapter 6, it is indicated that the FDRE Constitution permits the transfer of federal powers 

to regional states. This transfer of powers is contingent upon whether the transfer is found to 

be ‗necessary‘. Based on this constitutional remark, the Federal Government has delegated 

regional states to enact land laws based on federal baselines. The federal laws that delegated 

regional states to enact detailed laws demanded one thing in common: that the laws shall not 

contradict the federal laws. If regional laws are in contradiction to delegating federal land 

laws, they are said to be void. Following this delegation scheme, regional states enact their 

rural land laws. 

All regional and federal rural land legislation affirmed public and state ownership of land and 

free access to land for rural landholders. They also stated the manner land shall be acquired, 

transferred, and extinct. Regional rural land laws are, in most cases, consistent with the 

federal rural land proclamation. There are, however, marked differences across the regional 

laws with regard to defining and prescribing rural land tenure. In other words, the laws show 

variations in relation to access to land, transfer of land through lease and inheritance rights as 

well as the right of regional governments to redistribute land. This resulted in the presence of 

inconsistency between the federal and regional rural land laws, which ended up with abuse of 

their delegated legislative power. 
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Such inconsistency of regional land laws with the federal rural land proclamation has created 

problems in adjudicating land related cases basically in the Federal Supreme and Higher 

Courts and the CCI.
245

 When cases are appealed from a particular region and reach federal 

courts or the CCI, the matter is going to be assessed by looking at the provisions of the 

federal rural land law. As the cases initially are entertained by regional land laws, if they are 

not consistent with the federal law on matters of land utilization and conservation, problems 

could happen when entertaining the cases at the federal level.
246

 In this part, therefore, the 

areas where differences in the provisions of the federal and regional rural land laws, as they 

appear in the laws will be briefly examined. This section contends that abuse of power in 

relation to land is not confined only to federal land laws, regional land laws also abused their 

delegated legislative mandates on rural land issues. 

The section examines the following issues, albeit very briefly. It starts with a discussion on 

rural land acquisition and transfer. This part considers the manner how rural land can be 

accessed under the federal and regional rural land laws by taking reference to the FDRE 

Constitution. It also examines the manner rights over rural land can be transferred from 

landholders to others through donation, inheritance, rent, and lease. It also provides a brief 

remark about the prevailing law in areas where there are inconsistencies between the federal 

and regional rural land laws. 

7.5.1. Access to Land 

The FDRE Constitution specifies that rural land rights of peasants, pastoralists, and semi-

pastoralists are free from payment and sets no time limit for the enjoyment of such rights.
247

 

As the FDRE Constitution has left the prerequisites for peasants, pastoralists, and semi-

pastoralists to acquire rural land to be determined by subsidiary laws,
248

 the federal and 

regional rural land laws specified the preconditions in their respective rural land laws to 

realize the right to free access to rural land. The laws do not discriminate on grounds of sex, 

political outlook or religious belief, or ethnicity in granting rural land except some requisites 

as stated in the laws. Free access to land rights of peasants, pastoralists, and semi pastoralists 

gained recognition under the federal as well as regional rural land laws. Under the federal 

rural land proclamation, ―any citizen of the country who wants to engage in agriculture for a 
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living shall have the right to access rural land for free‖.
249

 About the conditions to acquire 

land, the proclamation states that any citizen of the country who is 18 years of age or above 

and wants to engage in agriculture for a living shall have the right to use rural land.
250

 

As a result, both age and intention to engage in farm activities are cumulative requirements to 

acquire rural land under this federal land law. This federal proclamation does not consider 

residence as a requirement to acquire land. Close readings of regional rural land laws testify 

that the use right of landholders is dependent on being a resident of a particular Kebelle, 

personal engagement in agricultural activities, ‗proper‘ management of the land, and 

limitations attached under the laws.
251

 

Concerning access to land, the Benshangul Gumuz rural land administration proclamation 

proclaims that peasants that reside in the region shall have the right to hold land irrespective 

of gender or any other discrimination.
252

 Any peasant who wants to engage in the agricultural 

sector shall have the right to acquire land freely.
253

 In addition, the person needs to be major 

and mechanisms are placed to protect land rights of minor children. In effect, being at major 

ages, residents of the region and have an intention to engage in agricultural activities are 

requisites to acquire land in this particular region. Moreover, town residents relying on 

agricultural activities for their livelihood are allowed to access land for free.
254

 In other 

words, although a person resides in town areas shall not discourage the person‘s access to 

rural land so long as the land serves as the dominant means of livelihood. It seems that this 

regional state law adopted an illustrated version of residence. 

Similarly, the Oromia regional state proclamation rules that any resident of the region, aged 

eighteen years and above, whose livelihood depends on agriculture and/or wants to live on, 

have the right to get rural land free of charge.
255

 In the Amhara regional state proclamation, 

any person, who is 18 years and above, residing in the region, and in need of engaging in 
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agricultural activity, shall have a right to freely acquire land.
256

  According to the new ANRS 

rural land administration and use proclamation, the following parties are not prohibited from 

being rural landholder: 

a) farmers or semi-pastoralists that are forced to leave temporarily their locality, winning at different 

times in national or regional elections, to serve in the House of Peoples Representatives as well as in 

the regional councils permanently; 

b) private, government and non-governmental organization employees hired in the least monthly income 

levels such as sentry, guard, janitor, runner and post person, and those who get the decided salary 

working at the least position to be said by the region‘s civil service; and 

c) any person who lives on a pension.
257

 

This ANRS law goes further and liberates the manner rural land can be acquired on some 

groups of people other than peasants, semi-pastoralists, and pastoralists. It is a quick reminder 

that such groups of people are not mentioned in the federal rural land proclamation to access 

rural land for agriculture or any lawful use. In Tigray also, its rural land administration and 

use proclamation prescribes the condition of an intention or a desire to engage in agriculture 

as a livelihood for a person to acquire rural land in the region.
258

 Also, the SNNP rural land 

administration proclamation rules that any resident of the region, eighteen years old or more, 

who wants to engage in agriculture, has the right of rural landholding and use.
259

 Meanwhile, 

in Afar any semi-pastoralist of the region who wants to engage in agriculture, pastoralism, 

and natural resource development and above the age of 18 years can get land and has the 

right to use it.
260

 And the use right of the lands shall not be limited on time.
261

 Similarly, 

pastoralists in the region who are above 18 years old and want to engage in agriculture 

permanently can acquire land for free.
262

 

A strict look in the above regional states‘ proclamations reveals that while acquiring land by 

peasants, pastoralists, and semi pastoralists, being a resident of a particular regional state is a 

core requirement. However, as stated above, the federal proclamation remained silent in this 

regard. This can be interpreted to mean that the federal law does not attach residence as a 
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requirement to access land. As established in chapter 5, determination of the manner of land 

acquisition is one aspect of land utilization/tenure that belongs to the Federal Government in 

its legislative power to determine the utilization and conservation of land. Despite this, 

regional states in point acted beyond their delegated power by the federal law. Regional laws 

restricted the right to access rural land by incorporating the requirement of residence, which 

is not attached to their federal counterpart. 

7.5.2. Transfer of Land Rights through Inheritance and 

Donation 

The FDRE Constitution gives explicit recognition of the property right.
263

 The right to private 

property includes the right to acquire, use, dispose of the property by sale or bequest or 

transfer it in a manner compatible with the rights of other citizens.
264

 Ownership over 

improvements on land and immovable properties thereof shall belong to the owner thereof. 

This right shall include the right to alienate, to bequeath, and when the right of use expires to 

remove the property, transfer title, or claim compensation during interference.
265

 From this, 

transferring land rights is a constitutional right. What the FDRE Constitution prohibited is 

transferring land rights either through ‗sale‘ or ‗exchange‘.
266

 

According to federal and regional rural land laws, land rights can be transferred permanently 

through inheritance and donation. Donation and inheritance are basic rights in relation to 

property rights in general and land in particular. Both inheritance and donation can be a 

means to acquire land rights while at the same time, they are a means to transfer the same. 

The federal proclamation allowed any family member of peasants, semi-pastoralists, and 

pastoralists to get rural land by donation, inheritance, or from a competent authority.
267

 About 

the right to inheritance and donation of rural land, the proclamation states that any landholder 

can transfer his/her rural land use rights through inheritance to members of his/her family.
268

 

In this provision, it is only for family members that a landholder can transfer land rights 

through donation and inheritance. 
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Having this in mind, the question is what constitutes a family member in the context of rural 

land laws, and its determination helps to know potential candidates the landholder can 

transfer land rights by virtue of donation and inheritance. Under the federal proclamation, a 

family member is defined as, ―any person who permanently lives with the holder of holding 

right sharing the livelihood of the later‖.
269

 Accordingly, for a person to be considered a 

family member, he/she needs to permanently reside with the landholder and shall share 

livelihood thereof. Rather than these two requirements, whether the person relates with the 

holder by blood or affinity are not considerations here. In effect, even if the person has no 

either blood or affinity relationship, he/she shall not be barred from accessing land through 

donation and inheritance provided the above two requirements concur. 

Under Oromia and SNNPR rural land laws transfer through donation and inheritance is 

possible only to family members and a person is not allowed to transfer it to any other person 

he/she wants to inherit his/her land rights.
270

 In this regard, the Oromia proclamation defines 

family members as ―children of the landholder or dependents who do not have other income 

for their livelihood.‖
271

 Permanent residence with the landholder is not a criterion to be a 

family member. The SNNP proclamation adopts a similar approach to the federal rural land 

law to define family members. In this proclamation, a family member constitutes ―any person 

who permanently lives with the holder of holding right sharing the livelihood of the later.‖
272

 

A similar approach is also followed in the new ANRS rural land law. The proclamation 

defines a family member as ―any person that has no his own permanent livelihood instead 

who shares the revenue of the farmer, lives permanently with the landholder‖.
273

 In the 

repealed law, however, a landholder could transfer his/her land rights to ―any farmer engaged 

or likes to engage in agricultural works‖.
274

 In this case, the proclamation does not restrict the 

person to whose favor the land rights will be transferred to be a family member unlike 

particularly the federal proclamation. 

In Benshangul, a landholder may transfer his/her rights over the land by a will to ―any farmer 

engaged or likely to engage in agriculture‖.
275

 The proclamation defines a family member as 

―anyone who lives permanently with a person having a holding right by sharing the means of 
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the livelihood of the holder‖.
276

 The proclamation also considers a person who resides in 

towns and engages in small income earning activities to support his/her livelihood as a farmer 

for the aim of succession.
277

 Meaning that such persons can get land under succession despite 

the person may not reside in the locality. This regional state law has liberated the manner 

rural land can be accessed beyond the minimum threshold by the federal proclamation. 

The Afar regional state proclamation concerning this issue rules that the landholder can 

transfer through inheritance to family members is possible.
278

 In this proclamation, the person 

shall live with the landholder using the livelihood of the latter for the person to qualify as a 

family member.
279

 The Tigray regional state allowed inheritance to children, parents, and 

dependents with no child.
280

 

The federal proclamation does not specifically require marital or blood relationship for a 

person to get a status of a family member. The holder cannot transfer the holding rights by 

succession to even for his/her children unless they satisfy the conditions. Any outsider, who 

satisfies the requirements of bringing a family member for succession, is entitled to be called 

to inherit a deceased's land rights. This understanding of a family member, for example, 

prohibits a child who has successfully moved into non-farm employment from returning to 

the family agricultural holding, possibly with investment resources, upon the death of the 

parents. Except for the ANRS, the SNNP, and the Afar rural land laws, the other regional 

states' rural land laws are not in harmony with the federal counterpart in specifying who 

should be a family member. For instance, the repealed ANRS and Benishangul Gummuz 

rural land laws have simultaneously provided a landholder to bequeath his/her landholding 

right to any ―farmer‖ who is engaged or intends to engage in farming activities.
281

 

In general, across each regional state, there is no unanimity towards access to land. While 

some regional state laws liberated the manner of land access through inheritance and 

donation, other regional state laws highly restricted this right. Thus, it is evident to see the 

existing differential handling of citizens to acquire land in the country. If procedures and 

requirements to access land in a certain region are much cumbersome; while it is relatively 

easy in some other regions, it creates differential treatment among citizens in a country. In 
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my view, the laws above failed to bring uniformity in this regard. As a recall of the 

discussion in chapter 5, the basic rationale to allow the Federal Government with a legislative 

mandate over land tenure issues is associated with the desire to maintain uniformity. Yet, if a 

diversified approach is followed in determining the manner to access land, this would defeat 

this very rationale. 

7.5.3. Transfer of Rural Land Rights through Lease and Rent 

The federal and regional rural land laws under consideration allow the transfer of land rights 

through rent and lease. About rental of rural lands by landholders, the federal proclamation 

states the following, 

Peasant farmers, semi- pastoralists, and pastoralists who are given holding certificates can lease 

to other farmers or investors land from their holding of a size sufficient for, the intended 

development in a manner that shall not displace them, for a time to be determined by rural land 

administration laws of regions based on particular local conditions.
282

 

As it can be read from this provision, rural landholders cannot rent out their land totally. But, 

from this provision, it is not an easy task to determine the precise amount that landholders 

can rent from their holdings. The provision does not also provide a fixed time for how long 

landholders can rent their land. 

Regional laws specified the extent of land to be leased and the duration of rental contracts 

thereof. In Tigray, a maximum of 50%
283

 of the land can be rented for 3 years for traditional 

farming and 20 years for modern agriculture.
284

 Under the new ANRS rural land law, a rural 

landholder is allowed to transfer land use rights ―to any person through rent contract as far as 

it does not displace himself from his holding‖.
285

 In any case, the landholder cannot rent land 

use rights unless the intended activity on the land is agriculture.
286

 According to this new law, 

―the maximum period of rural land rent is 30 years concerning to permanent fruit plants or 

preferred tree types, and 10 years concerning annual crops‖.
287

 The lease contract is 

renewable upon the expiry of the agreed period.
288
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In Benshangul, landholders can rent about 50 perecent of their holding for a period of 2 years 

for traditional farming and extends up to 10 years if it is for modern agriculture.
289

 In SNNP, 

rural landholders can rent their holdings of a size sufficient for the intended development in a 

manner that shall not displace them.
290

 The exact size of land for rent is not precisely stated. 

The period of rent could vary based on contexts: if the rent is between peasants, the duration 

shall be up to five years.
291

 In Oromia, farmers can rent up to 50% of their holding and the 

maximum contract terms are up to 3 years for traditional and 15 years for modern farming.
292

 

Both private and group-based rent of land is allowed in Afar. Transfer through rent is 

possible if the dealing does not exceed 50% of their holdings, and the rent shall not result in 

the eviction of landholders.
293

 When the transfer is between semi-pastoralists themselves, the 

period of rent shall not exceed five years.
294

 When the rent is for investors producing yearly 

products, the period extends to 10 years.
295

 If the investor produces perennial plants, the 

period could extend to 20 years.
296

 

The foregoing point evidences that there are differences in the period of rent and the amount 

of land for rent. Since the federal proclamation remained silent in specifying the period of 

rent and the exact amount, regional states can fill this gap. While regional variations are 

common and expected, no regional state can allow the total transfer of land to the extent of 

displacing the landholder. Because this violates the federal proclamation about the rent of 

rural land, which is one aspect of land tenure determination – a power vested within the 

Federal Government. 

The other right vested to rural landholders is the right to lease land for investors. Similar to 

rent, the federal proclamation does not determine the precise amount of land to be transferred 

through lease. It states that transfer is possible to the extent it shall not result from the 

displacement of landholders.
297

 Determination of the actual amount of land subjected to lease 

and the period of lease is the task of regional land laws taking into account their contexts. On 

this basis, Tigray rural land law allows lease of rural lands for investors for 50 years for 
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agricultural investment.
298

 Likewise, in Benshangul, its rural land law allows lease of rural 

land for 40 years and renewal is possible every 5 years.
299

 In Oromia, its rural land law gives 

the power to determine the period of lease for investors;
300

 and SNNP rural land law provides 

the possibility of leasing land rights.
301

 

Under the new ANRS rural land proclamation, investors can access land in the name of 

agricultural investment on lease.
302

 The new proclamation provides the maximum period of 

time to lease rural land for agri-business, i.e. 30 years. In effect, ―if there is any rural land 

lease made for more than 30 years, it is presumed as for 30 years in accordance with this 

proclamation‖. Yet, this period is subject to renewal.
303

 Access land through a lease for non-

agri-business is possible to the maximum period of 60 years.
304

 As briefly indicated in 

chapter 4 (section 4.4), the new ANRS rural land law allows the possibility of mortgaging 

rural land use rights for a period of up to 30 years
305

 even if this is not allowed under the 

federal rural land proclamation. It is further indicated that determining the manner land shall 

be transferred is a federal mandate. In effect, this regional state law abused its delegated 

legislative mandate over the utilization and conservation of land by specifying mortgage 

rights. Yet, it is argued that, despite the contradictions, the approach of this regional rural 

land law in expanding land rights of rural landholders shall rather be maintained. 

Generally, the federal rural land proclamation indicates the scope of individual land use rights 

and stipulates that the rights on rural land can be leased and bequeathed. The land rights 

themselves cannot be sold or exchanged in a manner it provokes the sale of land. But private 

property improvements on the land can be sold or exchanged. The justification is that land 

belongs to the state and peoples of Ethiopia and the people; not to private individuals.
306

 This 

proclamation provides a general provision allowing rent and lease the details of which shall 

be decided by regional rural land laws. Regional rural land laws impose significant 

requirements on both rental arrangements and inheritance. 
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As stated in chapter 5, determining the rules on both rent and lease of land rights fall under 

the Federal Government‘s legislative power over the utilization and conservation of land. On 

this basis, the federal proclamation governs these modalities of transferring land rights under 

its Article 8/1, in which landholders cannot lease or rent their total holdings. Regional laws 

need to fix the amount of land for rent and the period thereof in their respective land laws. As 

stated above, regional states have proclaimed rules on rent and lease based on their contexts. 

Before winding up the discussions in this section, it is good to address the manner the draft 

proclamation to amend Proc. No. 456/2005
307

 is designed, and its implication on power 

allocation over land. The draft law contains provisions having the effect of affecting regional 

states' power to administer land. The provisions in this draft law in detail govern matters of 

rural land administration, use, registration, and measurement. It brings on several additions to 

the existing proclamation. Details of land use plan are demonstrated in consecutive 

provisions of chapter six.
308

 Under chapter seven, the draft allows regional states to 

determine, by law, communal land administration and use of pastoralists and semi-

pastoralists.
309

 

The draft also specifies the establishment of a rural land registration office and rural land 

surveying office at the regional level – leaving their establishment to regional laws. It further 

provides the manner rural lands shall be registered, the adjudication process, issuance of 

certificates
310

 and many other issues pertaining to land administration. Identification of 

parcels; unique parcel identification number; the details of landholding certificate; updating 

registration information; the effects of registering rural land and failure to register; the right 

to access to information; payment issues upon registration of rural land; and others are 

governed under different provisions of the draft proclamation. 

Advanced to Article 12 of Proc. No. 456/2005, this draft law provides detailed rules about 

dispute settlement on rural land use. It also offers regional states to determine land dispute 

resolution mechanisms based on their contexts. However, this draft law states that land 

related dispute resolutions cannot be handled out of arbitration and the court system.
311

 It 

seems that even if regional states could have other devices to resolve disputes over rural land, 
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they cannot resort to them other than arbitration and the court system. This affects regional 

states‘ constitutional right to administer land by determining mechanisms to resolve land 

related disputes based on their internal contexts. 

The draft proclamation also deals with information exchange between the federal and state 

governments. Regional states shall continually send updated information about rural land to 

the Federal Government. Also, the Federal Government has the authority to determine the 

type and nature of the information to be sent. The draft urges the establishment of a national 

information archive by the Federal Government.
312

 MoA is authorized to establish and 

administer such information archive.
313

 According to this draft law, regional states shall 

establish information system that shall be compatible with the national one.
314

 

This law, though still in the draft stage, follows the approach of the Urban Lands Registration 

Proc. No. 818/2014 and a similar criticism can be forwarded to this draft law as well. The 

draft proclamation expresses an intention to deepen interference in states‘ mandate to 

administer land. The caption of the draft proclamation tells that administration of land is at its 

center. As can be read from the law, many of the provisions in it are addressing elements of 

land administration. Although regional states can enact their land laws according to this 

federal law, one wonders to what extent it is possible to achieve that provided the federal law 

governs land administration matters in a rather detailed fashion. In general, the degree of 

federal regulation over rural land by this draft law shall be seriously corrected towards an 

effective federal-state relationship. It can be said that, in paradox to the constitutional power 

allocation, the Federal Government has continued to regulate matters of land administration 

without any contest from the side of regional states. 

7.5.4. Resolving Conflicts between Federal and State Rural Land 

Laws 

Now, a question shall be raised on which of the laws, the federal or regional that shall prevail 

upon inconsistency between the laws of the two spheres of government. The federal rural 

land law demands state laws to be consistent with its provisions.
315

 With this in view, does it 

mean regional states‘ land laws could not, in any case, contradict the provisions of the federal 

land laws for the former to produce an effect? Could we assume perfect assimilation of laws 
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in the federation regarding rural land legislation? In all cases, which law shall prevail if the 

rural land laws of the federal and state governments do really contradict? 
 

Before delving into searching for the prevailing law when the two laws contradict, it is good 

to recall the discussions about the precise mandates of the federal and state governments over 

land. Chapter 5 demonstrates that land tenure determination is the authority of the Federal 

Government in its legislative power over land utilization. The specification and determination 

of ―land rights, the manner to acquire rights over land, the scope of these rights, the manner 

they operate in the holding, transfer, and inheritance of land, and when and how rights over 

land shall extinct‖ are elements of land utilization and fall under federal legislative authority. 

On the other hand, matters of land administration including regulating the manner land shall 

be administered belongs to regional states. 

There is no clear indication under the FDRE Constitution about which of the laws shall 

prevail in this regard than simply declaring itself the supreme law of the land.
316

 As a break to 

this silence and in a manner of filling the gap, we could have two options: the first is to view 

the supremacy of federal legislation as the default position in case of inconsistencies between 

state and federal laws on certain concurrent functions. If this line is adhered to, federal laws 

will get supreme over regional laws on similar matters. And the second option is to take into 

consideration the sovereignty of NNPs and the Constitution, as indicated in its Preamble, is a 

mere 'a political contract' of them. Such a consideration makes it difficult to assume that a 

federal law will pre-empt state law. The best compromise, according to Assefa and Zemelak, is 

to decide the issue on a case-by-case basis rather than pledging to either principle on the 

abstract level.
317

 

In fact, in case of inconsistency between the laws of the federal and state governments on a 

certain subject matter, the particular state law will be void to the extent of the inconsistency. 

However, the fact that a federal piece of legislation seldom exhaustively regulates all aspects 

of a certain subject matter allows states to enact their supplementary legislation or save what 

they have already enacted. This is what is often referred to as ―a federal pre-eminence‖, as 

federal and state laws cannot stand on equal footing in concurrent jurisdiction.
318
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A pursuit for the prevailing law upon the inconsistency of federal and state rural land laws 

was an issue in the case between Biyadglegn Meles &et al vs. the Amhara Regional State
319

 

where the applicants requested the CCI to declare that a proclamation issued by the ANRS 

Council to regulate the use of land
320

 be declared unconstitutional. This is because according 

to the applicants, the state contravened the federal Constitution by enacting a law that 

discriminates a section of society by contravening the power-sharing scheme under the FDRE 

Constitution. According to Proc. No. 17/1996,
321

 regional states may issue laws regarding the 

use of rural land and lay the general framework for doing so. Articles 5 and 6 of the 

proclamation state some general conditions that regional laws shall comply with. The 

proclamation requires state laws to comply with federal environmental policy, to respect 

women‘s rights, regulates the payment of compensation, and guarantees the rights of the 

holder.
322

 The CCI decided that the law of ANRS was constitutional on two grounds. The 

first ground was that the matter regulated in the proclamation is part of the residual power of 

regional states. The second is based on the fact that the Proclamation has been retroactively 

endorsed by the federal proclamation.
323

 

From the discussion throughout this Dissertation, it is plausible to note that regional states 

can enact their laws to fit their contexts without affecting the fundamental rights of the 

people. In areas the federal laws remain silent and leave permissive provisions, regional 

states can go further to create a kind of stability in land administration and this helps to fill 

the gaps left by federal laws. The problem happens when mandatory provisions in the federal 

proclamation concerning the utilization and conservation of land are violated. If regional laws 

create discrimination based on race, religion, or political opinions, this will directly contradict 

the fundamental rights and freedoms protected in the FDRE Constitution and international 

human rights documents. 

For instance, if regional rural land laws proclaim that women have no equal land rights with 

men, this directly contradicts the federal rural land proclamation and the FDRE Constitution. 

It is the task of the Federal Government to determine how access to land shall be enjoyed by 
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women and what regional governments can do is providing detailed provisions that will give 

protection, at least, to the minimum standards set under federal land laws. This does not, 

however, mean that regional states could not go further to expand women‘s land rights. This 

kind of stipulation, if any, shall be maintained. Even when mandatory provisions on matters 

on land tenure are modified by regional land laws to give more liberal land rights, this has to 

be tolerated. According to Brightman, making such regional laws void based on mere 

inconsistency with the federal law does not serve the land tenure security of rural 

landholders.
324

 Keeping them effective is proper in the best interest of rural landholders.
325

 

This demonstrates that the determination of the prevailing law between the federal and 

regional rural land laws shall be seen on a case-by-case basis. Brightman‘s observation is 

relevant to cite here, 

…it may be argued that such contradictions and inconsistencies can be addressed by applying 

the proper canon of interpretation, especially in the absence of a supremacy clause in the 

federal constitution about subordinate legislation. Referring to the federal constitution about the 

division of power and the principle of delegation, the contradictions can be easily resolved. 

However, the problem is that such an approach may not best serve the interests of the 

landholders, because in some legal constructs of land tenure security the state laws afford better 

protection to land rights than the federal. Thus, viewing the matter from a land tenure security 

perspective may require one to see the land tenure standards in the federal legislation as 

minimum standards and the better protection afforded in the state laws as valid and 

prevailing.
326
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7.6. Chapter Summary 

This chapter explored the Federal Government‘s involvement in allocating land for corporate 

farmers and in land administration matters through its different legislation. The Federal 

Government sought upward delegation of power to centralize the mandate to allocate large-

scale agricultural investment land to investors. Yet, such centralized land allocation has been 

problematic on several accounts: it runs counter both to the FDRE Constitution and the 

federal setting, affected regional autonomy and public participation, contributed to corrupt 

and inefficient delivery of corporate farms and activated deviates from the standard 

delegation. Besides, land transfer to the federal land bank was not evenly undertaken across 

regional states. For instance, regional states of Somalia, Afar, and Tigray did not transfer land 

to the federal land bank for reasons not clearly known. 

The chapter further identified and analysed legislative-based interferences in regional states' 

mandate to administer land. The Federal Government has issued several proclamations 

relating to the use of land which empowers it to administer land which is the prerogative of 

regional states under the FDRE Constitution. Through these federal land laws, it is apparent 

that there is a clear significant move to extend the mandate of the Federal Government to 

include the power of administering land and implementing land legislation. The laws expand 

the mandate of the Federal Government to comprise even mandates of urban and rural land 

administration that should otherwise fall to regional states. As indicated in this chapter, 

federal land laws are instruments of meddling in regional states‘ constitutional competence to 

administer land by allowing the Federal Government to involve in matters of land 

administration. Conversely, regional rural land laws regulate beyond their delegated authority 

as regards land utilization and conservation. 

Citizens‘ direct participation in government affairs is one of the fundamentals of democracy. 

Meaningful public participation can be achieved through arranging localized governance. 

Federal systems are based on the interest to get things done at the local level. To realize this, 

it is more important for governments to further decentralize matters pertaining to land. 

Despite this, what we have been looking for long time is a nominal political decentralization 

influenced by internal and strict party system. The Federal Government shall not put its effort 

to centralize regional mandates: it rather shall give much emphasis in narrowing the capacity 

gaps regional states have. It is advisable to view the constitutional aspiration of one economic 

community as an outcome rather than taking this as to affect the whole process. This reminds 
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the government to better work in localizing important decisions rather than centralizing 

regional states‘ affairs by concocting various justifications, including but not limited to the 

pretext of creating one economic community. 

It is possible to achieve the desire for one economic community by making regional states 

part of it rather than making the central government the sole responsible entity. It is possible 

to bring about common economic community even through decentralizing power to regional 

entities. Also, it is highly possible to realize speedy and uniform delivery of land for 

corporate investors by setting aside the process at the local level where people could have 

direct participation in the process. In other words, it is not a necessary condition for the 

Federal Government to involve in administering land in different contexts to realize common 

economic community and carry out speedy delivery of investment lands. 

The coming chapter presents the role of the government‘s development trajectory towards 

upward flow of power over land. It further considers the state of vertical power transfer over 

land in post-EPRDF Ethiopia. 
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Chapter 8 

Analysis of the Constitutional and Developmental Inferences 

of Upward Flow of Power over Land 

8.1. Introduction 

The discussion in chapter 6 reveals that upward transfer of regional mandates to the Federal 

Government is under a shaky constitutional basis. There is no provision in the FDRE 

Constitution that permits upward delegation of power to the Federal Government. Despite 

this, the discussion in chapter 7 establishes the different indications of upward power transfer 

in relation to land. Such power transfer has resulted in power concentration at the cost of 

regional states‘ constitutional prerogative to administer land. 

This current chapter addresses the contribution of the government‘s development trajectory 

towards upward flow of power over land. While the federal system does not in any case 

imply for power concentration at the federal disposal, the practical leaning shows otherwise. 

The nature of developmental orientation, which has been pursued for about two decades, i.e. 

developmental state, has been executed through extended intervention of the Federal 

Government against regional affairs. The manner developmental state has been pursued was 

in contradiction to the federal system, democratic principles and regional states‘ autonomy. 

The chapter presents the following issues. Section 8.2 highlights the essence and 

characteristic features of developmental state ideology.
1
 Section 8.3 demonstrates about the 

post-2005 Ethiopia‘s approach to development. This section examines post-2005 Ethiopia‘s 

approach to development in respect to the country‘s federal system and the democratic 

principles enshrined under the FDRE Constitution. It also considers whether developmental 

state ideology can best function in a fully democratic environment or whether it frustrates 

democracy in a state in which it operates. The way developmental state has been executedin 

the country has severely undermined democratic principles, which stretched to affect regional 

states‘ prerogative to administer land. The section also investigates whether or not 
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developmental state has frustrated and undermined the principles of federalism enshrined 

under the FDRE Constitution. 

The discussion in section 8.4 is related to the implications of the government‘s development 

trajectory on upward flow of power over land. This part, being the center of the chapter, 

demonstrates that the role of a vanguard party system of the EPRDF has influenced regional 

states to easily surrender their land administration mandate in favor of the Federal 

Government. It argues that the party structure has discouraged regional states to resist the 

centralization of their constitutional mandate to administer land. In section 8.5, the 

insinuation of post-EPRDF ―reforms‖ about centralized administration of land is briefly 

examined. The final section is a recap. 

8.2. The Essence and Characteristic Features of Developmental 

State 

The literature usually associates the concept of developmental state with the remarkable 

socio-economic transformation of some Asian countries.
2
 Despite its old ages, it was first 

analytically employed to explain the early 1980s rapid and successful industrialization 

process of Japan.
3
 In terms of ideological perspective, developmental state does not lean to 

either capitalist or socialist systems: it lies amid a free market capitalist economic system and 

a centrally-planned command economic system and borrows features from them.
4
 Also, it is 

not identical with a social democracy, which is also a blend of capitalist and socialist 

systems. This is because, in developmental states, intervention is required to bring economic 

progress while in the social democracy intervention is justified ―as part of the efforts to 

ensure fairness, equality, social justice, and support to the underdogs‖.
5
 

It is difficult to provide a comprehensive and universally agreed designation for the notion, as 

there are various points of disparities among the existing scholarly works.
6
 Most of the works 
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on developmental states underscore its ideological orientation and the institutional/structural 

competence to formulate and implement its policies and programs.
7
 Ideologically, legitimacy 

is judged on the government‘s ability to promote sustainable development and a state‘s 

mission is ensuring economic development. The structural component, in turn, underlines the 

ability to effectively execute economic policies.
8
 

In the early days, the preference was to define developmental state in respect to explaining 

the early 1980s post‐war reconstruction and industrialization efforts of Japan.
9
 Later on, 

however, the concept is defined differently from several perspectives. This has kept the 

concept nuanced where a precise understanding of its meaning, characteristic features, and 

variant remained difficult. The term has been understood narrowly and equated with 

―economic performance‖.
10

 It is seen as the existence of state-led macro-economic planning 

where the state has independent political as well as a clear power to control the economy to 

enhance ―economic development‖.
11

 On the other hand, most of the definitions of the term 

lean more towards associating it with the proactive role of a state basically in the economic 

sector.
12

 

The Economic Commission for Africa (ECA) defines developmental state as ―one that has 

the capacity to deploy its authority, credibility and legitimacy in a binding manner to design 

and implement development policies and programmes for promoting transformation and 

growth, as well as for expanding human capabilities‖.
13

 Such a state takes as its overall socio-

economic goals the long-term growth and structural transformation of the economy, with 

equity.
14

 This developmental path is on the basis that rapid advancement of industrialization 

and socio-economic transformation can potentially be achieved through strong the 
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involvement of the government in the economy
15

 implying that a developmental state‘s task 

is far beyond supervisory functions.
16

 Once the government is development-minded and it 

can bring about economic transformation, this developmental paradigm allows the 

government to intervene in the economy in selected areas although the interventions are not 

expected to be arbitrary. 

The capacity of the developmental state for formulating and implementing government 

programs should consist of two parts.
17

 The first is a political leadership committed to 

attaining development goals took leadership in the planning process. The second is competent 

and professional bureaucracy having the autonomy and power to execute programs and 

swiftly respond to changing local and global conditions. It is the heart of developmental 

states that the bureaucracy must be recruited solely on merit; it shall be well trained and 

adequately rewarded.
18

 

From the review literature, several features of a developmental state can be identified. Laura 

Routley
19

 remarks that developmental state contains four interrelated features: First, a 

developmental state shall possess capable and autonomous bureaucracy. The bureaucracy 

shall be free from the influence of the private sector while guiding and make use of the 

private sector. The state shall control the commanding heights of the economy to suitably 

lead the private sector.
20

 The notion of ―embedded autonomy‖ is central to grasp the role of 

autonomous bureaucracy in a developmental state.
21

 Embedded autonomy in this context 

connotes the need for establishing strong collaboration and cooperation with the private 

sector (embedment) and the fear of manipulation by powerful interest groups (bureaucratic 

autonomy).
22

 Peter Evans indicates that meritocratic bureaucracy, which is built based on a 

high sense of ‗commitment and professionalism‘, renders the state apparatus ‗autonomous‘ 
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from competing interests of several groups.
23

 Moreover, embedded autonomy requires close 

collaboration and disciplining initiatives in its relationship with ‗the economy‘s organized 

agents‘.
24

 Balancing these two interests would be central to get the best out of any 

developmental state.
25

 

The second feature of developmental state is development-oriented political leadership or 

obsession with development. There shall be visionary elite, strong and committed leaders that 

shall successfully mobilize scarce resources to enhance economic development.
26

 A 

developmental state must pursue accelerated economic growth as its absolute and overriding 

priority. Development should be a matter of national survival or it is to say the ideology 

should be that growth is survival.
27

 The third feature is related to a symbiotic relationship 

between some state agencies and key industrial capitalists. This is fundamental in the sense 

that the norms and values of society must be based on value-creation and growth. Even small-

scale producers shall focus to produce at the large-scale level.
28

 

Successful policy intervention that promotes growth is the fourth feature. This is keenly 

related to the nature of the government in a developmental state. Following a careful review 

of the literature, Richard Sandbrook remarks that developmental states are ―necessarily 

authoritarian, or at least semi-authoritarian‖. The illustration for this is to ―achieve political 

stability and long-term predictability of the system. Continuity of the government may be 

achieved by explicit authoritarianism or by a rigged system that nonetheless achieves a 

monopolization of political power‖.
29

 Since economic growth is a top priority,
30

 the state 

should not be regulatory or welfare, but a developmental one.
31

 This is to mean the state shall 

have the capacity to influence, direct and set the terms of operation for private capital and 
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effectively manage private economic interests.
32

 In effect, selective interventions of the 

government are justified with the view to enhance effective and efficient production and to 

fill the market gaps left by the government.
33

 Success in all spheres shall not be the main 

criteria to measure the effectiveness of a developmental state: economic transformation may 

be accompanied, for instance, by environmental damage or greater social tension.
34

 

In general, developmental hegemony helps a regime to easily mobilize resources and arrange 

its administrative and political resources towards successful economic development. 

Developmental state has a cache of policy instruments to eliminate, or at least limit, the risks 

in government interventions. It can allocate rents transparently and tie them to agreed 

performance targets. If there are incidents of misuse or diversion of subsidies, stiff penalties 

are in the cards.
35

 ECA devised three strategies to avoid the pitfalls of state intervention. The 

first is committed political leadership. This leadership needs to own responsibility to ensure a 

disciplined and transparent behavior of all decision-makers and economic agents. The second 

is an autonomous and professional bureaucracy, which is expected to maintain its integrity 

even in the face of a serious lure. And the third is giving proper place to key stakeholders, 

particularly to Civil Society Organizations and the media.
36

 With this brief note, the coming 

section examines developmental state orientation in Ethiopia. 

8.3. Post-2005 Ethiopia’s Approach to Development 

For much of its history, Ethiopia has been under the system of feudalism, which came to an 

end in conjunction with the downfall of Emperor Haile Sellassiee in 1974. Feudalism had 

created and defined social relations between the peasantry and the landlord and reduced 

peasants to tenants and subordinated to landowners.
37

 The state of the political system during 

the imperial period was also highly centralized under an autocratic monarchy, which used to 

allocate land and other resources to those who retained their allegiance to the government. 

The political space for different stakeholders was too narrow to allow them to participate in 
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important patterns of decision. The system failed to effectively address the equality of ethnic 

groups and guarantee land tenure to the poor.
38

 This was received with popular upheaval 

from a diverse group of people and this finally ousted the emperor and brought to power the 

military junta (formally the Derg). 

The Derg regime came to power with a command economic system by wiping out the feudal 

system and making land a public property. To realize and maintain public ownership of land, 

the military government enacted rural and urban land laws that targeted to nationalize land 

from individuals and put it under public ownership.
39

 The Derg‘s approach to development 

and the political-social rule is due to its close relationship/collaboration with the eastern bloc 

led by the Union of Soviet Socialist Republics. Historical accounts remind that the Derg 

regime was ousted from power in 1991, and replaced by the EPRDF. During its first few 

years in power, the EPRDF advocated neoliberal ideology. This was pursued with the desire 

to get consecration from the USA and the other Western States in the course of consolidating 

its power.
40

 

After a decade, the EPRDF officially declared its adoption of a new developmental approach 

in the name of developmental state. By the turn of Ethiopia‘s 2
nd

 millennium, the EPRDF 

shifted its policy from emphasizing ethnic pluralism and cultural diversity to an emphasis on 

development.
41

 Following the 2005 national election, the government undertook massive 

intervention in several contexts.
42

 Considering these changes of ideology, it is virtually true 

that the EPDRF‘s political economy thinking was like a pendulum: waving between the 

western and eastern blocks as opportunities allow it. On one hand, it has to adjust itself to the 

global context and domestic realities. On the other hand, it has developed and inherited 

democratic centralism. Within this, the EPRDF was middling between controlling the 

                                                           
38

 Adem Kassie. (2013). From the ‗TPLF Constitution‘ to the ‗Constitution of the People of Ethiopia‘: 

Constitutionalism and Proposals for Constitutional Reform. Morris Kiwinda Mbondenyi and Tom Ojienda 

(Eds.), Constitutionalism and Democratic Governance in Africa: Contemporary Perspectives from Sub-Saharan 

Africa. Pretoria University Law Press, p. 53 
39

 Proclamation No. 47/1975, Government Ownership of Urban Lands and Extra Houses Proclamation, July 26, 

1975, Negarit Gazeta, and Proclamation No. 31/1975, Public Ownership of Rural Lands, Negarit Gazeta, Year 

34, No. 26 that nationalized urban and rural lands respectively 
40

 Endalcachew Bayeh. (2018). Developmental State of Ethiopia: Reflections on the Benefits Obtained and the 

Costs Incurred, supra note 6, p. 75 
41

 John Markakis. (2011). Ethiopia: The Last Two Frontiers, Eastern Africa Series, British Library Cataloguing 

in Publication Data, (hereinafter, John Markakis. (2011). Ethiopia: The Last Two Frontiers, Eastern Africa 

Series), P. 239  
42

 Jean-Nicolas Bach. (2011). Abyotawi Democracy: Neither Revolutionary nor Democratic, A Critical Review 

of EPRDF's Conception of Revolutionary Democracy in Post-1991 Ethiopia. Journal of Eastern African 

Studies, 5(4), 641 – 663, P. 648 



201 
 

commanding heights of the economy and opening the market for the private sector.
43

 The 

discussion in the coming paragraphs shows the manner how post-2005 Ethiopia‘s approach to 

development is practiced in line with constitutional and federalism principles. 

While ‗democracy‘ and ‗development‘ are mostly viewed as analytically distinct concepts, 

their relationship is not free of complications.
44

 Their positive relationship shows that in the 

presence of a competitive multi-party system, it is likely that rulers would be accountable to 

citizens and this leads to policies leaned to development.
45

 Quite the reverse, this may lead to 

discontent to development, with a tendency of short-term planning, instant spending and 

influence from different groups.
46

 

Strict follow up of such development path could result for limitations on the fundamental 

rights in favor of particular goals. Due to the required stringent preconditions for their 

success, it is rare to find democratic developmental states worldwide.
47

 For instance, China 

has been adhering to developmental state ideology with little emphasis on democracy and 

necessary intervention in the economy.
48

 This kind of state may also operate in a democratic 

environment. Federal states of Brazil, India, South Africa, Mauritius, Botswana, and Japan 

managed developmental state in a modest democratic environment.
49

 But this may not be 

usually relied upon. Given that economic development is the focus in developmental states, 

there is a possibility for suppression of certain rights and freedoms in attaining the desired 

goals. It is, therefore, difficult, albeit not impossible, to sustain developmental state in a fully 

democratic environment.
50

 

The manner the approach to development was operating during the currency of the EPRDF 

runs counter to both the FDRE Constitution and the federal system. The EPRDF's approach 

of state-building has undermined democracy, affected regional autonomy, and abolished 
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multi-party system.
51

 While the FDRE Constitution claims Ethiopia to be a democratic state 

and set the basis for the protection of human and democratic rights,
52

 the government was 

repeatedly accused of bad human rights records. Even if the country undertook five 

consecutive national elections, the elections were not fair, equitable and democratic. The 

EPRDF has controlled nearly all of the seats of the federal and regional parliaments with no 

place for opposition parties. Opposition political parties were deliberately put aside to the 

national political and economic agenda.
53

 

Government responses for peaceful demonstrations were also telling indications of how the 

EPRDF had been handling democracy. Public demonstrations have been usually quashed by 

the law enforcement bodies. Many were killed, injured, or detained in jail.
54

 Due to these, it is 

plausible to argue that the government has not been establishing a democratic developmental 

state in the strict sense of the term.
55

 The main intent behind inaptly mixing the notion of 

developmental state with democracy is the desire to secure the financial aid of agencies from 

Western and Eastern countries.
56

 The space given to democracy to adopt and enforce a 

developmental state is trivial, and the EPRDF‘s revolutionary democracy was ―neither 

revolutionary nor democratic‖.
57
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The very crux of developmental state is the antithesis to the notion of federalism, mainly 

because centralized national plans oppose decentralized decision-making power – a matter 

central in federalism.
58

 Due to this, the constitutional allocation of power is highly centralized 

in ‗federal and developmental‘ states and it leads to little or no chance for diversified policies, 

plans, or legislation.
59

 This claim is backed by theoretical assertions and empirical shreds of 

evidence from India, Brazil, Malaysia, and South Africa.
60

 Ethiopia‘s adherence to 

developmental state in the context of a federal structure makes it ―a very rare trial, if not 

unprecedented‖.
61

 This is so interesting provided developmental state paradigm is the ‗sue 

generis‘ of East Asian countries, which largely follow a unitary and centralized political 

system.
62

 

Ethiopia‘s ethnic-based federal structure requires proportional representation for ethnic 

groups at the federal, regional, and local level governments.
63

 On the other hand, its approach 

to development demands strict centralization for its effective execution. The demand then 

was to accommodate the interests of developmental strategy and federalism. Among other 

things, this requires making the recruitment and promotion of officeholders to rely on merit-

based competitions. The system shall also assure equitable representation of NNPs in 

government offices. The balance then was between ‗ethnocracy‘ and ‗meritocracy‘. The 

emphasis at the early years of the federation to address the demand for the right to self-rule 

was not maintained given the federation entered an era of series of power centralization 

following the adoption of this development path.
64

 

To realize its ambition of internalizing its approach to development, the EPRDF took 

extensive centralization measures, which threatened the functioning of the federation and 

undermined regional autonomy.
65

 By planning centrally, the Federal Government has been 

effectively undermining regional states‘ autonomy over those policy matters. Cristopher 
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Clapham‘s observation, cited by Zekarias Beshah, indicates that such a centralization effort 

has defeated the very goal of the federal structure, 

‗The Ethiopian federal system was introduced as a response to the very distinctive and 

discriminatory historical legacy of Ethiopian statehood. And it was replaced by a new one, 

which was once again centralized under the hands of a central government reviving the very 

problems that the structure of the federalism had been designed to resolve in the first place‘.
66

 

The above assertion implicitly indicates that Ethiopia‘s approach to development runs 

counter to the principles of democracy, federalism, and regional autonomy. Also, in a series 

that discusses the changes that have taken place in Ethiopia since 2018, Hone Mondefro 

reflected on the setbacks of the ethnic-based federalism and developmental state ideologies 

that were instrumental during EPRDF‘s tenure. He highlights how the two conflict each other 

by raising the moves of the Federal Government to centralize the power to administer land 

from regional states. His observation is reproduced below: 

The EPRDF has been advocating for both ethnic federalism policy and lately, especially after 

the Ethiopian Millennium (2008), a developmental state policy. In my understanding, those two 

ideologies, as much as both are important to the party, they were not in agreement with each 

other and required a different set of policy actions, which made the party and the government 

vulnerable. An example could be, for instance, ethnic federalism requires the regional state 

bodies to be in control of their own affairs while a developmental state requires the central 

government to be very prominent in directing policy and program actions all over the country. 

An important element of self-administration and ethnic federalism, for instance, is the issue of 

land where the ownership of land is considered as an integral part of exercising the right to self-

govern, but also if there is a need for secession. In that case, there has to be a boundary mark so 

land should be owned by the nations, nationalities and peoples (not the federal government). 

That is how the government has been advocating in its earlier days, but later on when the 

government wanted to have more say in distributing land for investment, it required regional 

state governments and lawmakers to give delegation of land administration from their regional 

state to the federal government. Thereafter, a whole institutional set-up was developed at the 

federal government level to distribute land … This is one demonstration of the tension between 

the requirement of having a strong, centralized developmental state viz-a-viz an ethnic 

federalism structure, where, by the law, government power is divided between regional states 

and a central federal government.
67

 

Overall, while the Ethiopian version of approach to development in the name of 

developmental state is criticized basically for the setbacks against its ethnic-based federal 

system, there are also specific features of the approach which lead to discontent.
68

  First, it 

contradicts to the tenets of the federal setting, and it impedes local level governance.
69

 This is 
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attended by ‗hierarchical methods of execution of party decisions‘.
70

 Once the EPRDF‘s 

Central Executive Committee
71

 passed decisions, regional and local level governments shall 

adhere to such decisions. This way of dealing with essential government affairs has reduced 

regional autonomy. Zekarias observes that, ―the relapse of a centralized state structure has 

intensified the hitherto ethnic marginalization‖.
72

 

The second is the fact that Ethiopia‘s approach to development relies on the views and 

decisions of elites.
73

 Here, the model emphasizes ―developmental elites‘ who comprise small 

groups of senior politicians and bureaucrats with critical roles and authority in the making of 

developmental policy‖.
74

 The approach considers the decisions of such elites as conclusive 

and sufficient, while adequate public consultation and participation were silenced. Due to 

this, projects and policies that should have passed through proper public scrutiny were 

undertaken in the backrooms. In countable instances, vital projects were causing ‗political 

unrest‘ due to mistrust against the government. One may parenthetically raise public 

demonstrations against the Addis Ababa City Development Integration Master Plan. The 

government‘s little or no attention for public voices at the grassroots concerning the Master 

Plan caused ‗political unrest‘.
75

 Hone Mondefro has the following to say on the matter: 

The Master Plan proposed an integrated development project, coplanning and co-implementing 

these development projects and infrastructure projects, which, as long as it was done properly 

and in consultation with the surrounding communities, is a good plan. However, there was 

already an issue of mistrust with the federal government in the earlier dealings about land 

where the community members in Oromia regional state accused the federal government of 

taking land and distributing it, and also pushing the boundaries of Addis Ababa …. Thus, the 

federal government was never trusted when it proposed to have this integrated development 

project...
76

 

The third feature is its authoritarian nature. The reasons for this could be twofold. On one 

hand, procedural hurdles of democracy shall not hinder the state to deliver ‗fast economic 

growth‘. On the other hand, the government shall have longer tenure to execute its policies 
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and laws and bring the desired developments.
77

 Unless the government has longer period, it is 

unlikely that it can achieve its developmental ambitions within ―a typical election cycle‖.
78

 

The fourth is the desire for uniformity as opposed to diversity in vital regional affairs. There 

had been a pursuit for rigid uniformity with no genuine departure from what is dictated by the 

central government, and enables the latter to retain its hegemony and impose its program.
79

 

John Markakis noted that, 

…federalism is a system that facilitates diversity in government. That is far from obvious in the 

case of Ethiopia, where a rigidly uniform system is imposed that does not allow the slightest 

departure from the prototype designed in Addis Ababa. Attempts to do so are regarded as 

subversive … strict uniformity applies in all fields of state activity and all parts of the country.
80

 

In general, from the forgoing discussions, two important conclusions can be drawn. On one 

hand, if we strictly adhere to the standards in the literature over the demands for democracy 

and development, it is unlikely that the EPRDF‘s post-2005 democratic centralism can be 

established with a genuine political platform. On the other hand, the EPRDF‘s political 

ideology allowed the central government to get the chance to exploit the pursuit for economic 

growth as a justification to undertake matters in an autocratic environment and undermine the 

federal system by intervening in regional affairs. 

8.4. Centralized Land Administration in the Auspices of the 

EPRDF’s Approach to Development 

Ethiopia desires to sustain a high economic growth rate that generates demand for land to 

diversify and increase the volume of the country‘s export.
81

 Investment in corporate farming 

is considered an important part of the country‘s strategy for development.
82

 Besides, the 

country aims to enhance export by establishing and running industrial parks.
83

 These 
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encouraged the Federal Government to be interested in centralizing power over land. This 

part shows that the EPRDF‘s approach to development has contributed to the continuous 

upward flow of state power over land. Specifically, centralized party system played a pivotal 

role to centralize power over land. 

Over the years, the central government has stretched its strong hands in regional affairs. 

Federal domination best defined the federal-state relationship: equality had ever been the 

principle. It is always the Federal Government that dominates the setting of agenda and its 

process.
84

 Three factors that largely contributed to federal domination in the federation can be 

identified, namely: - (a) the existence of dominant parties that operate as highly integrated 

organizations on all levels of government; (b) the existence of highly centralized state 

bureaucracies, under the control of dominant parties; and (c) the high degree of fiscal 

centralism.
85

 

The EPRDF had controlled both federal and regional institutions through its core and 

affiliated parties.
86

 The party arrangements made most, if not all, regional states develop 

subservience in their dealings with the Federal Government. The matter is worse in regional 

states that were considered affiliated with the EPRDF.
87

 Although officeholders at the front 

have an ethnic background from a particular regional state, they have been provided with 

'advisors‘ and policymakers linked directly to the EPRDF‘s Central Committee.
88

 This 

allowed the EPRDF to ascertain policy coherence, organizational unity, and executive 

control. It is claimed that ―the presence of federal advisors in minority regional states is one 

of the bitterly contested issues in the federal-state relationship among the minority regional 

states‘ authorities and ordinary communities of those regions‖.
89

 These ‗advisors‘, in the 
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absence of legal frameworks to that effect, have been serving to perpetuate the dependency of 

regional states.
90

 

Public officials and individuals have been discouraged to openly defend the constitutional 

order from federal intrusion fearing for collective and individual measures. A respondent in 

the HPR replied that ―condemning the party‘s actions would result in series of ill treatments, 

including physical abuses against such people‖. Moreover, ―any possible variation member 

parties and individuals in the EPRDF might have is usually addressed inside the party. There 

was no chance for issues to get public scrutiny as it shall be contained in secret‖.
91

 Decisions 

of top party management shall be implemented by all party structures, and any objection or 

protest is addressed inside the party with no chance for public scrutiny.
92

 

Such party arrangement has sternly undermined the manner democratic institutions should 

function.
93

 On several occasions, officials at any state structure were nominated from the 

party in power. Officials usually lack popular support as they are not elected by the people. 

The nominees will be submitted to popular ‗confirmation‘ without a formal vote.
94

 This made 

most regional states to be ruled by officials who were nominal to their people. There were no 

instances whereby regional states openly opposed or challenged any federal decision, law, or 

policy. An interviewee states that,  

I have never seen any challenge made by regional governments against federal intrusion on 

their power. I did not come across any defy made by states for federal government‘s 

intervention on their power of administration. The 2010 Agricultural Investment and Land 

Lease Implementation Directive and the 2014 Urban Land Registration Proclamation were 

passed without any challenge from the regional governments.
95

 

Federal intervention was a bit serious in regional states that were affiliated to the EPRDF – 

normally called ―minority regional states‖. By citing Aalen Lovise, Ojot Ojulu indicated that, 

compared to regional states in the highlands of the country, there has been massive federal 

interference of regional states in the low lands: 
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‗All in all, it appears that the four lowland regions … experience the most severe central 

interference in regional affairs. They are governed by formally independent parties, but are 

nevertheless practically run by officials from the Regional Affairs Department and centrally 

assigned party cadres without formal positions.‘
96

 

All these have contributed to the incessant upward flow of power over land administration. 

Given centralized and strict party arrangements, it has been less likely for regional states and 

private individuals to openly oppose upward flows. Likewise, as federal and state legislatures 

are dominated by the EPRDF, members of the legislature were not opposing the upward flow 

of state power.
97

 This arrangement was instrumental to facilitate upward power to transfer to 

allocate land for corporate farmers. It is argued that the Federal Government has allocated 

large tracts of land to investors under the guise of facilitating investment. This is done in 

disregard of the constitutionally guaranteed autonomy of regional states, however.
98

 Regional 

states have not been responsive to their respective people in defending federal arrogation of 

power in regional affairs. Fassil Zewdie has to say the following about this point: 

Political parties which have been governing regional states are either established or initiated by 

the party governing the federal government …. This power relation means that regional 

governments may be unresponsive to the voices and interests of the people of their regions, 

where such interests conflict with the policies and programs of the federal government. This 

dependency seems to have a huge effect in undermining the autonomy of the people and their 

rights to land and resources.
99

 

It has been much said that the EPRDF had development issues in mind. With visible 

limitations in the process, such development desires had the force to alleviate or, at least, 

reduce poverty in the country. Yet, the realization of development shall respect the 

fundamental tenets of the FDRE Constitution and the federal system. For a federation to 

operate successfully, inter alia, it requires a particular kind of political environment, which 

shall be favorable to popular government and has the necessary traditions of political 

cooperation and self-restraint.
100

 But, this has been the missing linkage in Ethiopia. The 

political system did not make the people part of the decision-making process on important 

matters. While the Federal Government centralized the mandate to administer land, regional 
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states and their respective people do not get adequate consultation.
101

 There were also 

compulsions from the Federal Government to centralize regional mandates. For instance, the 

transfer of land for corporate farmers to the Federal Government was influenced by pressure 

from the central government.
102

 

Overall, as descried in the above section, the approach to development in Ethiopia has been 

executed by making decisions in a small group. The decision shall be respected by any state 

structure in the federation. As respective states may not be part of the decision making 

process, it is argued that this is a contradiction to regional autonomy. This was exactly what 

happened when the Federal Government centralized the power to administer land from 

regional states.  

8.5. Post-EPRDF Ethiopia and Centralized Land Administration 

8.5.1. The Political Context 

The overall state-building approach under the EPRDF brought about eroded public 

confidence, weakened enforcement of civil and political rights, undermined local peoples‘ 

right to self-determination, and created a high-level unemployment. The EPRDF criminalized 

and arrested citizens by using several restrictive laws. Journalists, members of opposition 

political parties, and dissident bloggers were silenced, arrested, or made to flee their home 

state. Repeated censorship undermined freedom of expression. ‗Distortion and manipulation‘ 

shape matters of public debate.
103

 All these inspired the people to be politically motivated
104

 

and this was followed by public demonstrations on large-scale basis during the initiation of 

the failed Addis Ababa Integrated Development Master Plan Project in Oromia during 2015. 

The demonstrations were underway in ANRS. 
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Protesters called for ‗democratization‘ and an end to ‗economic marginalization‘ and 

‗inequality‘
105

 as well as the restoration of historical provinces of Amhara that were 

forcefully annexed to Tigray.
106

 Ruthless and lopsided use of force by security forces could 

not stop the widespread protests and this put the federation under pressure and created 

political uncertainty. The government extended the measures to control the unrest through 

internet shutdowns. It declared a two-term state of emergency in October 2016 and February 

2018 although the measures could not control the public refusals. These led the former Prime 

Minister Hailemariam Dessalegn to vacate his position, which was followed by electing Abiy 

Ahmed in his place. Following the approval of his premiership by the HPR, Abiy took 

several reforms. Political prisoners were released. Exiled opposition political parties were let 

to return home for peaceful political activities. There were efforts to arrest suspected 

criminals for grave violation of human rights and corruption. Freedom of speech gets relative 

protection. 

The ―reform‖ is also accompanied by enactment of series of legislation, including the law on 

Civil Society Organizations,
107

 Election Law,
108

 Investment Law,
109

 expropriation laws,
110

 

commercial law,
111

 a law on the powers and responsibilities of the federal executive,
112

 labor 

law,
113

 and the prevention and suppression of terrorism proclamation.
114

 The administration 

has also introduced a homegrown economic reform with the view to transform the country 

from a largely agrarian economy to industry. In the mid of December, 2020, it has introduced 

sector-based Ethiopian 10 year Development Plans. All these paid the government to get a 
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nearly $1.2bn support from the World Bank.
115

 Such financial support aims to reckon the 

―reform‖ to consolidate democratic culture and institutions into the system.
116

 

A year after, a fracture in the EPRDF occurred. One of the plain causes for the fracture was 

the stance to change the long served revolutionary democracy to another approach, which is 

not yet clearly materialized. The plan to change this approach to development received strong 

resistance from the TPLF and some other ethno-nationalist groups. Mainly, the TPLF was not 

happy about the proposal while the rest of the EPRDF member parties agreed with it. This 

finally led to the split of the TPLF from its parent party, and the remaining members decided 

to replace EPRDF with Prosperity Party by including other regional parties, which were 

considered affiliated to the EPRDF. 

The tension between the TPLF and the Federal Government was intensified when the former 

held an election, which was ruled ‗illegal‘ by the HoF. To the worst scenario, the government 

said that TPLF started a military attack against the Northern Command of the Ethiopian 

National Defense Force stationed in different parts of Tigray on November 4, 2020. 

Following this, the Federal Government started ―a law enforcement operation‖ against TPLF 

forces. The operation ended with the defeat of the TPLF forces although post-war security 

and humanitarian crisis are witnessed. This was followed by the expunging of the TPLF from 

the list of political parties by the National Election Board of Ethiopia. 

It is not warranted whether the current administration will fully abandon the developmental 

ethos and influence of developmental state. The truth is that there are no concrete statements 

from the government‘s side that the Prosperity Party is no more in use of developmental state 

ideology. Quite important, the structures that were instrumental to sustain developmental 

state ethos are still alive. Many of the senior figures under the EPRDF rule are still running 

sensitive government offices. The said ―reforms‖ are confined at the federal level. Not much 
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has changed in terms of the government structure. At the local level, the same people are still 

in charge with similar way of doing things.
117

 Most of all, the EPRDF designed Constitution 

is still governing the country. Overall, the EPRDF‘s political order has not been completely 

changed and we have not seen a new political order in place. There are no all-

inclusive―consultations and negotiations‖ about the ideology and structures of the current 

administration.
118

 The country is still being administered by the hangover of EPRDF‘s party 

manifesto and legal documents. It is very recently that the Prosperity Party officially 

launched its party manifesto (in association to the coming sixth national election), which is 

not well publicized and not yet criticized by the general public. 

There are ground works to liberalize the economy under the current administration. One can 

cite the plan to transfer shares from the Sugar Corporation and EthiopianTelecommunication 

Service. This being acceptable in principle, there are worries whether the country is in a state 

it can accommodate the influence of giant foreign companies to the domestic infant economy. 

In this regard, Alex de Wall observes that it is puzzling whether the country has reached the 

stage of development where any such liberalization is possible without losing the 

developmental vision and ethos.
119

 The partial privatization of different economic sectors 

could help to fill the immediate gaps in national finances. There will, however, be a trade-off 

in terms of future state revenues and control.
120

 Wall indicated that the reforms could lead to 

a political marketplace system by ―forfeiting many of the gains of sustainable development, 

social welfare, functioning institutions, and foreign policy autonomy‖.
121

 Such move, with no 

adequate study of the consequence of such action to the country‘s overall affairs, may 

―hamper long term economic development and might also bring new tensions. It is important 

to think about the appropriate role that the state plays in the economy‖.
122

 These remarks 

could be taken as evidences in that the government may not rush to avoid developmental 

state. It shall also be noted that the government does not release open statement whether it 

intends to stick with the long-served revolutionary democracy or to avoid or replace it by 

another development ideology. 
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8.5.2. Power of Land Administration under the “reform” 

Now, it is quite important to look at the implications of the ―reforms‖ on power centralization 

over land. Broadly speaking, can we assume the government putting off its strong arms from 

land matters? In specific terms, would the ―reforms‖ manage to allow regional states to 

administer their land resource without federal interferences? Reminding that land has a 

special place in the people and government of Ethiopia, the latter‘s intervention in land 

affairs remains overwhelming in whatever approach the government deals its social, 

economic, and political affairs. The government remains the key figure in redistributing land, 

delivering and taking of land, controlling the adherence of landholders to their obligation and 

responsibility, controlling and facilitating transactions over land. 

One of the issues the current administration has failed to address is ―the tensions over the 

division of power between the Federal Government and regional states or even correct 

tensions arising from Ethiopia‘s unfinished federal project‖.
123

 This general claim about the 

federal-state relationship in the federation can be particularized on the relationship of the 

Federal Government and regional states over land. This researcher understands that there are 

no adequate legislative or institutional measures to correct the prevalent power centralization 

over land, which has been one of the setbacks against the federal project. 

Specifically, the issue of vertical transfer of power over land has not been an issue between 

the federal and regional governments under the current administration. Let alone working to 

correct the unconstitutional upward flow of power over land, the Prosperity Party is even 

centralizing the power over land administration. To mention one instance, based on the 

discussion of chapter 5, the determination of land valuation for compensation, taxation, and 

similar activities is an element of land administration. Contrary to this, the HPR enacted a 

new expropriation proclamation,
124

 and the Council of Ministers passed an implementing 

regulation.
125

 These laws contain elements of land valuation for compensation. The 

regulation determines issues typically related to land valuation during compensation. The 

determination of property valuers,
126

 establish property valuation committee,
127

 property 
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valuation,
128

 calculation of compensation for different compensable interests such as 

buildings, fences, property to be relocated, crops, perennial crops, fruitless plants, protected 

grasses, licensed miners, and burial-grounds.
129

 

All these are issues of land valuation, which itself is an aspect of land administration. The 

determination of valuation methods and assessing the value of compensable interests should 

have been undertaken by regional laws. Such determination of land valuation issues under a 

federal land law is an aspect of power usurpation by the central government. Unless this 

power is centralized through formal constitutional amendment, the determination of land 

valuation shall not be sacrificed for uniformity of standards in valuation. Since there is no 

formal constitutional reform in this regard so far, regional states should have publicly 

complained about the taking of their mandate over land expropriation. 

Moreover, the ―reforms‖ so far have not been able to stop series of land grabs in the guise of 

investment. Recent development evidences that regional states are trying to regain the 

mandate to allocate land for corporate farmers. Yet, given the short period the ―reform‖ has, 

it cannot be said that regional states are freed from federal interventions. The existing 

government considers commercializing agriculture as a driving force to bring about rapid 

economic growth and it prepared about 11.5 million ha of land for agri-business. On several 

accounts, such investments have been leading to series of land grabs at the cost of the local 

community.
130

 Here, one can incidentally raise the case of Karuturi Global‘s new land deals. 

As indicated in the preceding chapter, this company obtained large tracts of land in Gambella 

Regional State. The company did not undertake the investments on the land according to the 

agreements, which later led to the termination of the contract and return of the land to 

government possession. 

Diplomatic intervention by the Indian Government and lawsuits filed by the company 

admonished the Government of Ethiopia to offer a new lease to the company for about 

15,000 hectares. On 22 April, 2019, the company announced the receipt of 15,000 ha of land 

for corporate farms from the Ethiopian Government.
131

 Similar to the trends under the 
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EPRDF currency, here again, adequate consultation and discussion with the local community 

were not made.
132

 The local community continued to oppose the taking of land by this 

company to undertake investment in their localities. The fear is that, as it was doing before, 

the company may damage their natural environment, livelihoods, and food systems. Besides, 

it is not guaranteed that the company would adhere to provide social and economic benefits 

to local communities as part of the new lease agreement.
133

 This can be considered as one 

instance of the continuation of the modus operandi of the EPRDF‘s approach on large-scale 

agricultural investment land. 

Keeping eyes on this issue, whether the Federal Government distances itself from 

administering large-scale agricultural land in regional states is not clear. It seems that the 

Federal Government is still influencing regional states although in a lesser degree concerning 

large-scale agricultural land allocation. The following support this point. 

(a) Following the ―reforms‖, regional states showed their desire to reassert their usurped 

power over corporate farms. Lands subjected to non-performance were reclaimed by 

the government and put under its land bank. The land reclamation does not include 

those performing well based on their investment permits and project proposals.
134

 

Perceptibly, in the course of contractual non-performance, the contract shall terminate 

based on the terms agreed thereof.
135

 What can be seen is that this reclamation of land 

cannot be taken as a strategy to rectify federal meddling into regional states‘ power to 

administer land. It rather shall be taken as a remedy to enforce contractual terms about 

corporate farming. To the best of my knowledge, there are no measures taken to 

correct the unconstitutional federal practices to allocate land for corporate farmers. 

(b) Reg. No. 396/2017
136

  is now effective by repealing Reg. No. 283/2013. As an effect 

of repeal of laws, the repealed law should be ineffective unless there is a saving clause 

to that effect. Reg. No. 396/2017 transferred all the rights and duties of the Ethiopian 
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Agriculture Investment Land Administration Agency to Ethiopian Horticulture and 

Agricultural Investment Authority.
137

 From the reading of this regulation, the 

regulation prefers to uphold the duties and rights vested in the Ethiopian Agriculture 

Investment Land Administration Agency within the Ethiopian Horticulture and 

Agricultural Investment Authority. Having this in mind, the discussion in the 

preceding chapter demonstrates that one of the powers assigned to the Ethiopian 

Agriculture Investment Land Administration Agency is the power to allocate land for 

corporate farmers. This repealing regulation does not contain any provision that 

shows whether the Federal Government returned this power to concerned regional 

states. 

(c) Moreover, Reg. No. 396/2017 defines ‗land bank‘ as ―a database system where the 

authority registers and administers those lands transferred from regions‖.
138

 This 

remark on land banks poses, at least, the following two issues for consideration. First, 

the database about information over agricultural investment land is being undertaken 

by the central government. Information management to land is an aspect of land 

administration based on the elements of the term outlined in chapter 5, which regional 

states should undertake this task. However, it is now the Federal Government, which 

is administering information management on land. 

Second, even this repealing law does not rectify federal meddling into regional states' 

power to administer land about agricultural investment land. It presupposes state 

governments' transfer of land to this federal land bank. The definition allows the 

relevant federal authority to administer land obtained from regional states, apparently 

through delegation. These two scenarios further indicate that the trends during the 

currency of the EPRDF persist these days too. 

Moreover, the mandate to administer land in federal industrial parks is assigned to a federal 

authority established for this purpose. Let alone seeking the consent of the regional states, the 

Federal Government does not seem to be aware, by such arrangement, is intruding over 

regional affairs to administer land. So far, both levels of governments have been content on 

the development returns on such industrial parks:
139

 they do not seem to worry about the 

constitutionality of federal administration of land in federally established industrial parks. 
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Such arrangement is maintained to these days too with no formal or informal discontent on it. 

Even regional states are demanding the Federal Government to establish more industrial 

parks in their localities.
140

 An interviewee responded that he has no idea about the fact that 

there is federal intervention in the administration of federally established industrial parks in 

regional territories.
141

 At this state of affairs, there could not be concrete claims from regional 

states and other stakeholders to formally or informally claim this federal arrogation of power 

to itself in undertaking matters of land administration in the parks. 

Also, the discussion in chapter 7 demonstrates that centralized law-making power about land 

administration has been common with no formal or informal opposition from regional states 

and other stakeholders. The Federal Government considered the legislative power over land 

administration inherently belongs to itself. Even the Federal Government has been delegating 

this power to regional states. The consensus seems that even regional states consider that 

legislative power over land administration is an inherent prerogative of the Federal 

Government.  

As explained above, the influence of revolutionary democracy may continue affecting the 

current administration. This is so important given realities manifest the continuation of the 

EPRDF‘s ideological domination in different aspects of state machinery although not 

explicitly stated by the government. Biruk Terrefe sarcastically observed the following by 

taking the manner mega projects (emphasizing on LaGare and Beautifying Sheger – both in 

Addis Ababa) under the current administration are being undertaken, 

…these new projects illustrate a significant ideological and material shift away from the 

EPRDF's pro-poor schemes towards a new emulated urban form that focuses on luxury real 

estate projects and a vibrant urban tourism sector targeting domestic elites, the Ethiopian 

diaspora, and international tourists. At the same time, the lack of inclusive consultations with 

local stakeholders and the highly centralized decision-making process trails the modus operandi 

and vanguard character of previous administrations. There is continuity of EPRDF's 'illiberal 

state-building' with the imposition of these new urban megaprojects. Behind the rhetoric of 

change and inclusivity, there remains a classic impulse towards top-down implementation in 

which these material projects 'ignore essential features of any real, functioning social order'.
142 

He further stated that despite some reforms, there still ―remains a deeply inherited, centralized 

drive and vanguard tendency to his new urban endeavours‖.
143

 Historically, centralized 
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decision-making has been common irrespective of the nature of government we had, the 

approach of state-building, and the structure of government organs. Considering this, there 

are no guarantees for this cannot continue in the current regime too, 

Despite unique ideological and political discontinuities, be it the Empire‘s feudalism, Derg‘s 

communism, EPRDF's vanguard capitalism, or the Prosperity Party's perceived and rhetorical 

liberalism, there is a de facto resilience of the Ethiopian state's authoritarian planning character. 

Throughout Ethiopia's history, centralized planning has been an operational norm that 

transcends ideological substance and defines the practice of reconfiguring state-society 

relations, often through megaprojects in the periphery and urban centers.
144

 

The two mega projects are clear manifestations of the modus operandi of the EPRDF‘s top-

down approach to deal with development.
145

 The public did not participate both in designing 

and executing these megaprojects. Not alone the general public, even a couple of city 

administration officials working at Addis Ababa Planning Commission, the Construction 

Bureau, and Transport Programs Management Office were not informed and consulted about 

the projects until they were officially announced.
146

 Besides, ―similar to past regimes, issues 

of displacement and a lack of transparency regarding contracting have created a tension 

between local city officials, local developers and the international construction companies, 

who are backed by the Prime Minister and the Deputy Mayor‖.
147

 

From the manner the two mega projects are going on, an important consideration can be 

drawn, i.e. the EPRDF‘s approach to deal with decisions on important political and economic 

matters within a small group and impose it on lower-level government structures and the 

general public is still maintained. All these lead the current researcher to conclude that the 

trends during the currency of the EPRDF are persisting to these days and there are fertile 

grounds for it to sustain in the future too. 

Before winding the discussion in this sub-section, it is good to briefly look at the implications 

of Medemer as regards to upward flow of state power to administer land. The current Prime 

Minister wrote a book titled Medemer where he narrates what it means and what it intends to 

do in the social, economic, political, and cultural fabrics. According to the book, Medemer 

does not mean being one: it is rather being together by accommodating the diversity in 

Ethiopia. It does not pledge to any commonly known developmental ideology elsewhere in 
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the world.
148

 The core values of Medemer are national unity, honor of citizens and 

prosperity.
149

 Whether Medemer can take the country out of its serious challenges could not 

easily be predicted as its success depends on several matters.
150

 

The point should be what relevant takeaways can be made to the issue, which this current 

chapter aims to address. The question is whether Medemer can stop the unconstitutional flow 

of state power upward to the Federal Government? Could there be mechanisms to redress 

past intrusions against regional states‘ autonomy to administer land by the central 

government? These all depend on Medemer‘s firm stance and practices on the federal system. 

According to the Premier, Medemer allows the federal structure to function properly: it aims 

to fill the previous dodges in the implementation of federalism in the country. There are 

efforts to sustain the federal bargain and it seems that regional states are now getting stronger 

and feel autonomous in their affairs.
151

 Besides, the current administration may be trusted on 

its stance to the federal system as it allows the creation of additional regional states – Sidama 

National Regional State – and other pending quests of statehood. 

It is too early to examine the success or failure story of the ―reform‖ agenda. Adequate time 

seems required to assess the situation. As transitions are the period of uncertainty, one cannot 

be sure about where the transition could end, except predicting about it. This researcher 

cannot confidently speak that Medemer can end up making regional states free of federal 

interference in all aspects including matters of land administration, as the practical leaning 

tells the continuation of power centralization. It is not clear whether the on-going ―reforms‖ 

will lead to a weak central government and strong regional states, and in the end, facilitate 

fragmentation or balanced federal-state relations.
152

 It is not easy to say whether Medemer 

could create a strong Federal Government or strong regional states or a balanced federal 

system. If the central government is made weak while regional states are getting strong or a 

balanced power relationship is created, there could be a chance for regional states to reassert 
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their centralized power over land. But, if regional states are made weak as they were before 

while the central government retains its stronger position, it is improbable to see the 

rectification of the unconstitutional power centralization. 

The party in power does not seem to give adequate corrections to past wrongs. The program 

of Prosperity Party
153

 does not give recognition to the several federal arrogations of state 

power to itself. In my perspective, curing a certain wrong practice begins by giving due 

acceptance to the existence of such practice. The Prosperity Party, either intentionally or with 

due negligence, failed to give recognition to the presence of federal intrusion against regional 

affairs including but not limited to the power to administer land. In effect, although the party 

declares that it has no intention to avoid the federal setting, there seems no concrete evidence 

the current administration can diligently control federal interference against regional affairs. 

Overall, there are no legal and institutional frameworks put in place under this administration 

to correct the unconstitutional power centralization, specific to land.  

8.6. Chapter Summary 

The chapter presents the implications of the government‘s approach to development on 

upward flow of state power to administer land. It is indicated that the development trajectory 

pursued during the currency of the EPRDF had been incompatible with the ethos of the 

FDRE Constitution including principles of democracy, federalism, and devolution of state 

power. Such incongruities occurred as a result of the nature of the approach to development, 

party ideology, and the dominant orientation of one of the partners, the TPLF. Legal 

frameworks and party tradition were deployed to realize upward flow of state power 

including in relation to land. Moreover, there were unfavourable conditions for upward flow 

of power over land to be resisted within and outside the state and party structures. 

The party arrangement particularly created fertile grounds to decide on a small group by its 

Central Committee. It gave no chance for the general public and officials at middle and lower 

structures to have a say in the decisions. The party arrangement did not allow regional states 

and other stakeholders to publicly oppose decisions made by top party officials. Upon 

centralization of power concerning land administration, regional states and their respective 

people were not adequately informed and consulted. 
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Post – EPRDF ―reforms‖ cannot be taken adequate given many of the causes for public 

demonstrations are not properly addressed. The quests for democratization, equality and 

several other questions are not corrected by this current administration. There are several 

indications where the government is unable to control mass killings, evictions, and disorders 

to the nation and its people, and the propensity of vanguard party within the Prosperity Party. 

There are serious of practices that undermine democracy and regional autonomy in the 

country. Despite all these, there are no sufficient actions takento tackle the persistent 

problems the country is experiencing and to realize the intended reforms. Given this, one may 

doubt the current government can give adequate space to correct the issue of centralized 

administration of land. The development has so far demonstrates that there are fertile grounds 

for centralized land administration to sustain in the years to come. Central law-making on 

matters of land administration, federal implementation of land legislation, and central 

administration of land in federal industrial parks are still persisting. Moreover, federal 

administration of corporate farms in regional jurisdictions is persisting. 

The current administration has been defending its failure to undertake the reforms as planned 

due to TPLF‘s firm stance against the ―reforms‖ and the latter‘s support of different insurgent 

groups to that effect. This was openly claimed by the Premier in his address to the Parliament 

immediately after the TPLF forces were defeated by Ethiopian security forces. However, 

even after TPLF‘s core forces are said defeated, the crises still persist in the scale they were 

before. It is now normal to see mass killings, evictions, and other grave human right 

violations in the country. A government that is not able to defend its citizens from grave 

human right violations could not be trusted to take corrective measures against federal 

arrogation of states‘ affairs. There is also a tendency from the side of the Oromia Prosperity 

Party to be dominant within the Prosperity Party as what the TPLF was within the EPRDF. 

This propensity of being an aura of party in the presence of several sister parties within the 

Prosperity Party appears to be a danger to the federal order. Within this orientation, it is 

unlikely that the current administration will go ahead to correct the unconstitutional power 

centralization over land. 
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Chapter 9 

Summary, Conclusion and Policy Implications 

This concluding chapter starts by indicating the main discussions throughout the Dissertation 

with the researcher‘s concluding remarks. This is followed by discussions indicating policy 

suggestions that shall be considered to constitutionally regulate state-federal relationships 

concerning land. The recommendations primarily focused on restraining the Federal 

Government from exercising power over land administration – a constitutional state affair. 

The final part highlights future research direction claiming that there are issues of vertical 

delegation of power over land this Dissertation has not covered. 

9.1. Summary and Conclusion 

The Dissertation fundamentally investigates the state of vertical delegation of power over 

land in Ethiopia in respect of the FDRE Constitution and the country`s developmental 

pursuits. It specifically explores the power-sharing scheme over land between the Federal 

Government and regional states. It also analyses the constitutional status of vertical 

delegation of power and the institutional responses for upward flow of power to administer 

land. It further explores the constitutional inferences of the different aspects of vertical 

delegation of power over land along with the inferences of the government‘s development 

orientation for upward flow of power over land. It further introduces relevant lessons to 

Ethiopia from the review of the experiences of federal states. To that end, both primary and 

secondary data sources are utilized. Primary data are collected from relevant laws and 

interviews. The secondary sources of data are collected from relevant books, journals, 

conference and working papers, government reports, and newspapers. 

The proper analysis of the issues in this study rests on the analytical conceptualization of the 

gist of the phrases ‗land administration‘ and ‗land utilization‘. The determination of what 

these terms are and what they constitute is central in understanding the relative mandate of 

the federal and regional governments over land. This, in turn, allows the current researcher to 

judge whether there is power usurpation or not and knowthe areas of power interferences. 

The legal, constitutional and institutional framework on vertical delegation of power in 

general and power over land in particular along with the development orientation of the 

government is also a key to investigate the constitutional and developmental dilemma of 

vertical delegation of power matter. This study took a fair share analysis to these issues. 
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Based on this, the analysis on vertical delegation of power in Ethiopia shows that the FDRE 

Constitution allows downward delegation while it does not regulate upward delegation of 

state power to the Federal Government. The review of legal materials, interviews and the 

literature depicts that the prohibition for upward delegation of power can be justified on the 

following grounds: (i) it contradicts to the rules and procedures of constitutional amendment; 

(ii) it defeats the desire of power decentralization; (iii) it reiterates the historical power 

imbalance between the central government and the provinces; and (iv) this delegation scheme 

is devoid of constitutional recognition. 

The study reveals that the relative authority of the federal and regional governments over land 

is not precisely provided. The point where federal regulation on the utilization and 

conservation of land ends and regional states‘ administrative power begins is ambiguous. 

Mainly, whether regional states have legislative power over land is not clear. This ambiguity 

is mainly attributed to the lack of constitutional clues on what the terms ‗land utilization‘, 

‗land conservation‘, and ‗land administration‘ shall possess. The analysis shows that the 

specification and determination of land rights, the manner of land acquisition, the scope of 

these rights, transfer, and inheritance of land, and extinction of the rights over land are 

elements of land utilization that fall to the legislative jurisdiction of the Federal Government. 

On the other hand, land administration shall encompass activities such as the enforcement of 

the acquisition, transfer, and inheritance of land; delimiting parcel boundaries; adjudicating 

disputes over land use, valuation, taxation, and parcel boundaries; determining and 

undertaking land valuation for compensation, taxation, and similar activities; and gathering 

revenue from land-related taxes. Registration of land and issuance of certificates; allocation 

of land for investors; gathering and administration of information about land; and 

determination of the amount of land to be mortgaged, leased, and rented are elements of land 

administration. Likewise, establishing and running land administration institutions are 

elements of land administration. 

The Dissertation briefly explores the justifications for the relative authority of the two orders 

of government with respect to land. Accordingly, regional states‘ authority over land can be 

vindicated, at least, on two grounds. The first is the desire to incorporate local/regional 

contexts in land administration. By making land administration a local affair, it is possible to 

realize context-based administration of land. Second, adequate power over land in their 

territorial jurisdiction is a key aspect of the full realization of regional states‘ right to 
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(economic) self-determination. Also, the reasons for the Federal Government‘s authority over 

land are: (a) to maintain countrywide uniform land tenure; (b) to harmonize the possible 

diversified regulation and application of matters of land tenure. 

The Dissertation demonstrates the indications of upward flow of power over land 

administration. One indicator is federal allocation of land for corporate farmers in regional 

territories. Central allocation of land for corporate farmers is done by establishing a federal 

land bank and enacting an enabling legislation. Such channel of land delivery is contested 

mainly on its constitutional status and implications for regional autonomy. The Federal 

Government‘s arrogation of regional states‘ power to administer land is also established by 

its regulation of urban land registration. The Urban Landholding Registration Proclamation 

No. 818/2014 regulates on matters of land administration and empowers the central 

government to undertake aspects of land administration. Issuance of land certificates and 

transfer of land through lease in federal industrial parks in regional territories is now a federal 

competence. Moreover, rural land regulation shows the presence of federal interference in 

regional states‘ legislative power on land administration. 

The study further confirms the absence of institutional responses on the centralizing tendency 

in land administration in general. The figure speaks that the institutional framework is passive 

in defending state power from continuous centralization. The supreme institutions that are 

called to defend the constitutional order and the federal system are not living up to 

expectations. Despite the existence of indications for power centralization in land 

administration, they did not get proper attention of these institutions. The HPR does not 

consider the matter so far; even it has been enacting rural and urban land laws having 

overtaken the legislative mandate of regional states over land administration. Moreover, the 

judiciary is not entertaining matters pertaining to vertical transfer of power. Whether the 

judiciary has a constitutional basis to consider such kind of matters is even debatable. Also, 

the HoF/CCI does not actively entertaining matters relating to upward flow of power over 

land administration. 

The study establishes that upward flow of power over land has been pursued contrary to the 

tenets of the federal system and the constitutional order. Yet, the government tries to justify 

centralized administration of land on the basis of its approach to development. This approach 

to development has been pursued through massive intervention both in the market and 

regional affairs. Especially, the party structure does not allow regional states to undertake 
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their activities outside federal framework. Important decisions get their foundation from the 

EPRDF‘s Central Committee and have to be adopted and implemented by any state structure 

in the federation. The system discourages member states of the federation to resist the 

unconstitutional upward flow of power over land and present the matter to the relevant 

forum. Regional states and their respective people were not allowed to participate during the 

centralization of power over land administration. 

The issue of upward flow of power did not get deserved scrutiny within the ―reforms‖ 

brought by mass public uprisings against the EPRDF rule. Centralized law-making on matters 

of land administration, federal execution of land legislation and federal administration of land 

on federal industrial parks are persisting these days, too. Moreover, federal allocation of land 

for corporate farmers does not get adequate correction. All these display that there are 

propensities to continue the modus operandi of the EPRDF‘s approach of doing business 

under the Prosperity Party. 

In conclusion, from the findings in this study, the following can be said. In a federal context, 

federal arrogation of states‘ authorities to itself violates principles of constitutional 

supremacy and non-interference against each order of government. Towards an enduring 

federal structure, shared cooperation and non-interference shall be the principle. Ethiopia 

demands adequate respect between members of the federation and close participation of its 

people in government affairs. Citizens‘ close engagement in government dealings is the 

center of the process. Making decisions far away from the community means it is less likely 

for the people to get informed consent and participation against decisions affecting their 

interests. The process of administering land at the federal level has undermined the possible 

public participation at the grassroots level. As decision making power is taken to the federal 

level, it leaves little chance to the community to get participation on decisions that will likely 

affect their land. This, in turn, violates the constitutionally sanctioned right to participation 

and informed consent. 

By centralizing some aspects of land administration, the central government intends to 

maintain a nationwide single economic community. This being fine in principle, the creation 

and sustenance of single economic community shall be an outcome rather than having any 

bearing in the process. The ambition to build a single economic community does not imply 

making the Federal Government a sole driving entity to reach there. Instead, the process shall 
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involve both orders of government as it is not a solid rule that creating and sustaining one 

economic community can be realized mainly by centralizing regional affairs. 

The rule is that ―… The States shall respect the powers of the Federal Government. The 

Federal Government shall likewise respect the powers of the States‖.
1
 This stipulation is 

meant for mutual respect between orders of government on their constitutional functions. The 

provision demands non-interference of one order of government to the other‘s affairs. Having 

this, the issue then is what shall be the status of upward flow of state power over land 

administration? The clue for this can be inferred from the FDRE Constitution that reads ―The 

Constitution is the supreme law of the land. Any law, customary practice or a decision of an 

organ of state or a public official which contravenes this Constitution shall be of no effect‖.
2
 

As upward delegation of power over land is pursued in contradiction to the FDRE 

Constitution, it is not constitutional and an authoritative interpretation shall be made by 

relevant forums to that effect. 

Contrary to the spirit and letter of the FDRE Constitution, centralized administration of land 

(in the absence of formal or informal complaint from regional states) implies that doing 

things out of constitutional norms and principles has been normal. Acts not legal at a certain 

point in time may be normal and legal if there is no actual resistance during its inception and 

later on. Unconstitutional practices could reach a stage where reversal would become difficult 

in later times. This is exactly what is being observed under the Prosperity Party as the 

practices of power (re)centralization during the currency of the EPRDF are maintained with 

no formal or informal resistances. In my perspective, the existing upward flow of state power 

over land may extend to other functional areas unless it is stopped at a certain point. 

There were fears that the ‗unbalanced power relationship‘ between the federal and state 

governments during the early years of the federation would be difficult to reverse at later 

points in time.
3
 This has been felt over the years as a result of the Federal Government‘s 

intrusion against regional affairs. Since it is federal domination that best explains the federal-

state relationship in Ethiopia, regional states seldom partook in agenda-setting and designing 
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developmental strategies.
4
 Given this state of affairs, letting the Federal Government exercise 

additional state power has the effect of maintaining and broadening the hitherto ‗unbalanced 

relationship‘ within orders of government. This could resemble the system federal on paper 

while unitary on the ground. For the realization of a ‗balanced federal system‘, among other 

things, there shall be adequate remedy to correct the existing centralization of power to 

administer land. The coming sixth national election, within possible limitations it could face, 

may bring us with the way forward for this problem. The parties that will participate in the 

election shall take this in their lists of priority during campaigning to the election and give 

adequate correction if they assume government power. 

9.2. Policy Implications 

Based on the theoretical and practical assessment of vertical transfer of power about land, the 

Dissertation forwards a range of policy recommendations. It is presumed that the suggestions 

can help to correct the existing unconstitutional flow of power over land and deter possible 

future power concentrations. In a time of ―reform‖, it is hoped that the suggestions presented 

herein below will get adequate government attention. 

a) The Need for a Constitutional Remark About Upward Flow of State Power 

over Land 

The findings demonstrate that the transfer of regional mandates upward to the Federal 

Government is evidence of a stark deviation from both the FDRE Constitution and the 

country‘s federal system. Despite this fact, there are no verdicts from relevant institutions 

about the constitutional status of such upward power flows over land. The interview results 

and some research findings utilized in this Dissertation reveal that upward delegation of state 

power is unconstitutional, and this is a stance of this researcher as well. This claim will be 

authoritative if a decision is passed to that effect by the relevant forum. Such an authoritative 

decision would serve to deter future possible concentration of regional mandates. 

b) A Constitutional Amendment to Elucidate the Relative Power over Land of 

the Federal Government and Regional States 

It is suggested that the power of the federal and regional states over land shall be clarified 

since the ambiguity in this regard has brought about deliberate or non-deliberate federal 

encroachments against regional states jurisdiction to administer land. The very ambiguous 
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phrases – ‗land utilization‘, ‗land conservation‘, and ‗land administration‘ – should be given 

operational definitions in line with the nature of state and federal powers in the federation. 

This is important to demarcate the precise mandate of each government level over land and 

helps to hinder possible power arrogations by either or both orders of government. The 

specific elements of land administration and land utilization indicated in this Dissertation can 

be used as inputs to that effect. Quite important, whether regional states have a constitutional 

legislative mandate over land should be clarified through constitutional amendments. This is 

because unlike unitary system, federalism demands clear division of power between the 

central and regional governments, and the Ethiopian case shall not be exception here. 

c) Towards Visible and Genuine Regional Autonomy 

This Dissertation finds that one of the main contributing factors for the centralization of 

power specific to land is the tight and strict party system that the EPRDF has adhered to. The 

coercive top-down approach under this party system did not encourage regional states and 

individuals to bring issues on upward flow of power to relevant forums. Through strict party 

centralization, it is doubtful to establish a genuine federal system where democratic principles 

can be adhered to and regional states can sustain their autonomy. To establish and sustain a 

genuine federal system, among other things, the federation requires regional states to decide 

matters with no federal meddling. When the Federal Government affects regional states‘ 

autonomy, the latter shall defend their constitutional competence from federal intrusion. 

The federation has never faced serious opposition in formulating policies, enacting laws, and 

getting them executed. This may not continue or, at least, cannot be sustainable in the future 

given the current state of opposition political parties in the country.
5
 My perspective is that 

the federation may struggle in adopting and executing laws and formulating policies when the 

competing political parties take a fair share government powers. Given political parties 

competing for power, the pursuit for harmonious policies is rather difficult contrary to what 

could be when officials of both sets of government are functioning under similar ideological 

orientation.
6
 In the presence of party struggle, there is a possibility whereby the parties in 
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competition could use the state governments against the national government and vice versa.
7
 

This is central as party decentralization may tackle the continued power centralization. 

Therefore, it is recommended reconsidering the centralized party arrangement and replacing 

it with genuine pluralistic party system. 

d) Administration of Land in Industrial Parks 

Industrial parks, within the shortcomings witnessed, could bring quite a lot of benefits to the 

country and its people if they fully function as planned. Industrial parks are considered 

driving forces for the efforts to transform the country towards industrialization. That is why 

all regional states are pushing forward to establish industrial parks in their provinces. This 

being fine in principle, the fact that the Federal Government is undertaking some aspects of 

land administration in the parks is an encroachment against regional states‘ autonomy. In 

effect, elements of land administration such as transferring land through lease and issuance of 

land certificate in federal industrial parks established in regional territories shall be left to the 

respective regional states. 

e) Federal Allocation of Land for Corporate Farmers 

The Federal Government vindicates its centralized land transfer for corporate farmers on 

accounts of speedy and uniform land delivery; the presence of corrupt practices at the 

regional level together with alleged inefficiency prevailed in regional states and the desire to 

establish and sustain one economic community. The findings indicate that it is not an 

essential condition to empower the Federal Government to allocate land for corporate farmers 

to realize one economic community, speedy and uniform land delivery, and tackling 

corruption and inefficiency problems. The following suggestions about the administration of 

corporate farms are proposed: 

 Capacity building programs shall be in place for regional states to tackle their 

inefficiency and capacity problems in administering corporate farms. Rather than 

seeking upward transfers of state power based on capacity problems, regional states 

shall be supported in several respects so that they can be in a position to do their tasks 

on their own. 

 Corruption has been a national agenda. It cannot be confined to the state level only. A 

recall of what was happening to debt management by the Development Bank of 
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Ethiopia about corporate farms under federal control shows the magnitude of 

corruption in the area. Reports reveal that federal involvement in the allocation of 

large-scale agricultural investment land exacerbated corrupt practices and increased 

the unreturned debt of this Bank. It is, thus, suggested that the government shall tackle 

corruption from its sources rather than using this as an excuse to centralize power 

over land administration. 

 The Dissertation indicates that the successful realization of one economic community 

shall involve both orders of government as concerned stakeholders. As the federation 

is based on balancing the interests of unity and diversity, adhering to adequate 

decentralization for some government functions appears in line with constitutional 

demands. Adequate space for regional states to play role in the federation deserves 

primacy and this best aids the desire for establishing one economic community. While 

there are beginnings to re-decentralize the power to allocate land for corporate 

farmers, there are still frustrations as the Federal Government does not wholly put its 

hands off from such investment lands. Hence, the Federal Government shall distant 

itself from allocating land for corporate farmers. 

 

f) A Constitutional Court to Referee Federalism and Constitutional Issues 

The findings of this study show that the institutional framework does not sufficiently respond 

to the unconstitutional upward flow of power over land. Due to the strict party system, 

private individuals, regional states, and other stakeholders for alleged federal interference 

against the federal system are unable to bring their cases to relevant forums. The manner in 

which the institutions are established (their structures) and practically operating appears 

limited to constitutionally regulate vertical delegation of power over land. 

It shall be at the currency of the government to strive for a viable system of constitutional 

interpretation taking cognizant of the failure of the existing system to independently, 

impartially, and effectively adjudicate the unconstitutional upward flow of state power over 

land administration. In the long run, a constitutional court can be ideal institution to 

adjudicate both federalism and constitution-related disputes. In the view of this researcher, if 

properly structured and get enforced, a constitutional court could help to correct the 

deficiencies witnessed in the HoF/CCI. In the short run, the HoF/CCI shall start to umpire 

such issues given there are practices of power centralization over land administration with no 

adequate constitutional referee. 
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g) Establishing the Legal and Institutional Basis for Formal Intergovernmental 

Relationship (IGR) 

Under the FDRE Constitution, some matters call for ―consultation, coordination and 

collaboration‖ between the Federal Government and regional states.
8
 Cooperation between 

orders of government is ―inevitable and desirable‖.
9
 Due to the absence of IGR in the 

Ethiopian federal system,
10

 state-federal relationship is informal and informed by party 

channels, which usually led to federal ascendancy. Such informal channels have inferences 

for regional states‘ affected autonomy.
11

 A well-regulated IGR restricts both orders of 

government from taking or assuming any power or function, except those conferred on them 

in terms of constitutional sanctions. Each order of government is expected to respect the 

constitutional status, institutions, powers, and functions conferred to the other. Respecting the 

functional autonomy of a government level begins by giving due recognition to the powers 

constitutionally assigned to it. As can be inferred from the Constitution of the Republic of 

South Africa, both orders of government shall exercise their authority in a way it upholds 

their ―geographical, functional or institutional integrity‖.
12

 

IGR aids the effort to install ―the culture of negotiation, checking the centralization of 

government power, and enhancing the bargaining power of the regional states.‖
13

The 

establishment of permanent forums for an intergovernmental bond helps to facilitate 

collaboration between orders of government in a federation.
14

 To optimize the benefits of 

IGR, the establishment of an apt legal framework containing detailed principles of 

cooperation in the course of running government functions is central.
15

 The creation and 

running of permanent IGR forums also helps to establish a non-hierarchical exchange of 

information.
16

 The reliance on party machinery to deal with state-federal relationship needs to 
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be switched into formal IGR, which best serves along with the consolidation of democracy 

and the establishment of relevant legal and institutional framework.
17 

To that end, legal and institutional frameworks shall be in place to formally regulate the 

relationship of the federal and state governments in Ethiopia. Such a relationship shall 

consider equality between orders of government and cooperation shall be its principle. It is 

advisable to manage this relationship through an institution independent from the political 

structure as this can help to establish independent and impartial IGR. This is central to correct 

the different aspects of upward flow of power over land administration. Regional states can 

utilize such forum to keep their mandates and restore those already centralized. It is a quick 

reminder that the HPR recently has enacted a law that governs the state-federal relationship. 

What remains is starting to execute the law and establish an independent and impartial 

institutional setup. 

h) Taking Lessons from Selected Federal Systems with a Pinch of Salt 

Chapter 4 introduces lessons relevant to Ethiopia to constitutionally undertake vertical 

transfer of power over land. It is indicated that the selected countries for review show 

differences in different contexts to Ethiopia. This is based on the fact that no federal state can 

be similar to other federal states. It has been, however, common to share lessons between and 

among federations to develop federal structures. In effect, there are rooms where lots of 

experiences can be shared. With this, the lessons introduced from the review of selected 

countries can be utilized in Ethiopia. The relevant lessons include, (a) upward delegation of 

power shall not be pursued in the absence of constitutional regulation to that effect; (b) 

delegation shall be undertaken upon the free will of parties involved in it; (c) member states 

of the federation shall take action to reassert their centralized powers; (d) regional states shall 

start to take cases to relevant forums when their constitutional competence is interfered by the 

Federal Government; (e) the need for non-centralized party system towards realizing true 

federalism shall be considered with due care; and (f) reconsider the constitutional 

adjudication system. 

 

 

                                                           
17

 Assefa Fiseha. (2009). The System of Intergovernmental Relations (IGR) in Ethiopia: In Search of Institutions 

and Guidelines, intergovernmental relations project, supra note 10, P. 131 



234 
 

i) Regulation of Rural and Urban Land Legislation 

The Dissertation demonstrates that laws on the utilization and conservation of land shall be 

enacted by the Federal Government. Likewise, state governments have the mandate to enact 

laws on matters of land administration. Both the federal and regional governments shall 

amend their respective rural land laws in line with the constitutional power-allocation 

between the Federal Government and regional states. The Urban Landholding Registration 

Proc. No. 818/2014 allows the Federal Government to involve itself in land administration 

and contains provisions dealing with matters of land administration. As this law takes away 

regional states‘ power to administer land, it should be revised and leave the task of enacting 

laws relevant to land administration and executions thereof shall be left to regional states. 

Likewise, regional rural land laws that regulate beyond what is delegated by the federal rural 

land laws shall be revised to the extent of avoiding contradictions and inconsistencies in 

matters of land utilization and land conservation. 

9.3. Issues for Further Research 

The Dissertation travelled a long way to analyse the constitutional and developmental 

dilemma of vertical transfer of power about land. It is presumed that this Dissertation could 

help to fill the research gaps in the issue, contributes to knowledge creation and allows for 

informed decision making. Quite important, this researcher cannot dare to say that it covers 

all related matters as there are issues that need further research. With this in view, the 

following issues that could ignite further research are identified. 

a) Economic interests regional states have lost in consequence of centralized land 

administration over the years are not assessed. This is particularly important in 

matters of large-scale agricultural investment lands. The issues may not be confined 

to regional states. It shall extend to the country at large so that the economic losses of 

the country on farmland investment can critically be studied with wider coverage of 

regional states. 

b) It is indicated that upward transfer of power over land administration is linked to the 

right to self-determination of regional states. Likewise, it is briefly demonstrated that 

regional states‘ power to administer land is justified to realize the right to self-

determination. The discussions, however, do not extensively address the inferences of 

upward flow of power over land administration on regional states‘ right to self-

determination, and future research on this issue is suggested. 
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c) It is suggested to have a separate and large-scale study about the constitutional 

adjudication organs with due emphasis on matters pertaining to land. This 

Dissertation does not investigate the matter to the extent it requires. Hence, the 

normative and practical state of constitutional umpiring relating to vertical power 

transfer in general and land in particular can be a further research area. This is based 

on the failure of the status quo to referee matters of unconstitutional flow of power 

over land administration as evidenced in this study. 

d) The study is confined on the state of vertical delegation of power over land at the 

federal and regional level only. However, the issue of local level administration merits 

an investigation in relation to vertical power delegation as regards to land. Hence, a 

separate investigation should be undertaken on the matter. 

e) It is suggested to undertake a separate, evidence-based and detailed investigation 

about at which order of government efficiency and equity can be ensured in land 

administration, and at which level of government environmental standards are being 

respected in the process of administering land. 
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Bahir Dar, 21/10/2019 

7. Ato Zinaw Lingereh, ANRS Industrial Parks Development Corporation, Market 

Relation and Customers‘ Service Directorate Director, March 13, 2021 
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Inquiry, Addis Ababa, 12/11/2019 
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Federation, Addis Ababa, 14/11/2019 

10. Woldeberhan Abera, Conflict Resolution and Peace Building Senior Expert at the 
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Appendix 2: Interview Guide Questions 

This is an interview guide for a PhD research project on ―Vertical Delegation of Power over 

Land in Ethiopia: Analysis of its Constitutional and Developmental Dilemma‖ as partial 

fulfilment of PhD in Land Policy and Governance at the Institute of Land Administration, 

Bahir Dar University. The main objective of the study is to analyse the developmental and 

constitutional dilemma on vertical delegation of power in the Ethiopian context. To achieve 

this, the researcher plans to gather relevant information from selected respondents. It is hoped 

that respondents will provide the researcher with accurate information and this will enhance 

the quality and lucidity of the research. The respondents need not worry about the 

confidentiality of the information they will provide to the researcher as the latter will 

maintain strict confidentiality. 

Thank you in advance for your kind cooperation! 

a) Interview guide questions for land law researchers/scholars 

1. Do you think the FDRE Constitution has clearly demarcated the powers of both 

orders of government on land? 

2. What do you think are the precise respective powers of the Federal and State 

Governments over land? 

3. Do you think the power arrangement between orders of government with respect 

to land has been respected over the years? 

4. How far the federal rural and urban land laws are consistent with the power-

sharing scheme regarding land under the FDRE Constitution? 

5. There are claims whereby the Federal Government has been involving itself to 

administer land over the years. 

a. To what extent this is in line with the FDRE Constitution and the 

federal system? 

b. To what extent this is related to the country‘s approach to 

development? 

6. How far the federal system has created legal and institutional arrangements to 

adjudicate constitutional disputes? 

7. How far regional states have been active in defending their constitutional 

mandates from federal intrusions? 
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8. How do you evaluate the role of the HoF, HPR, and the judiciary to defend the 

FDRE Constitution from federal interventions? 

9. Should the courts involve in entertaining matters that entail constitutionality of 

vertical delegation of power? Why/why not? 

b) Interview guide questions in the House of Peoples Representatives 

1. What is the exact power of regional states regarding land? Does their power over 

land include legislative power thereof? 

2. Do you think the power of regional states about land has been respected by the 

Federal Government? 

3. Do you think there is legal ground for the practice of upward delegation of power 

in Ethiopia? 

4. Most scholars of constitutional law think that the FDRE Constitution was meant 

to prohibit the transfer of power from the States to the Federal Government. Do 

you think their stance holds water? 

5. How do you see the constitutionality of the existing transfer of land administration 

power of large-scale agricultural land to the Federal Government? 

6. To what extent the State Governments are free in protecting their mandates from 

possible federal interventions? 

7. So far, how do you see the commitments of the States in defending their mandates 

against upward delegations? 

8. Currently, regional states are enacting rural land laws according to the delegations 

they received from the Federal Government that requires state laws to be in line 

with its laws. 

8.1.  Should their legislative mandate be confined to this federal 

delegation only? 

8.2.  Does it mean the states shall not come up with land laws that are 

inconsistent with their federal counterparts? 

c) Interview guide questions in the House of Federation 

1. What is the stance of the Constitution regarding vertical delegation of power? 

2. How the existing practices of upward delegation of power over land shall be seen 

in line with the Constitution? 

3. Does such delegation scheme relate to the country‘s developmental pursuits? 
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4. What is the role of your institution in safeguarding the Constitution, especially 

from unintended interpretations to it and federal interventions against states‘ 

mandates? 

5. What constitutional interpretation advice has your institution received from the 

CCI so far? 

6. Which of the cases presented to your institution are related to land matters? 

7. Did your institution entertain cases relating to upward delegation of power? 

7.1.  If yes, the nature of the cases and whether the cases related to power 

transfers over land? 

7.2. If no, why do you think are the reasons for the absence of case referrals 

to the House? 

d) Interview guide questions for members of the Council of Constitutional Inquiry  

1. What is the stance of the Constitution regarding vertical delegation of power? 

2. How the existing practices of upward delegation of power over land shall be seen 

in line with the Constitution? 

3. Does such delegation scheme relate to the country‘s developmental pursuits? 

4. What is the role of your institution in safeguarding the Constitution, especially 

from unintended interpretations to it and federal interventions against states‘ 

mandates? 

5. What recommendations regarding constitutional interpretation have been given by 

your institution to the HoF so far? 

6. Which of the cases presented to your institution are related to land matters? 

7. Did your institution entertain cases relating to upward delegation of power? 

8. How cases relating to constitutional interpretation are being entertained in the 

CCI? 

9. How constitutional interpretation issues come to the attention of your institution? 

e) Interview guides questions for land administration officials and experts 

1. Do you think the Federal Government has the constitutional right to administer 

land in the territory of the State Governments? 

2. How far regional states are competent enough to administer its lands of whatever 

amount? 

3. What roles do you think the Federal government shall play instead of taking the 

administrative role of land above a certain amount of hectare? 
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4. What actual benefits could be derived by the Federal Government‘s pursuit of 

employing upward delegation of power to acquire land in the regions? 

5. What were the justifications raised by the Federal Government while asserting 

such delegation scheme? 

6. What possible disadvantages could follow by this delegation scheme? 

7. Who initiated the delegation of state mandates to the Federal Government over 

land? 

8. If the states, what were their motives in initiating the delegations? 

9. If it is the Federal Government, does this organ have the mandate to do so?  

10. Research findings indicate that regional states remain silent while the Federal 

Government took their mandates through delegation. Do you think this claim 

holds water? If so, why states remain silent? 

 

f) Interview guide questions in Industrial Park Corporation 

1. What motives are considered by the government in establishing and running 

industrial parks? 

2. What has been achieved so far through industrial parks? 

3. Is the country benefiting from the industrial parks to the extent it is planned? 

4. What are the precise roles of the federal and regional governments concerning 

industrial parks? 

5. Under Industrial Parks Proc. No. 886/2015 and its Reg. No. 326/2014, the 

Federal Government has authority to involve in matters of land administration in 

relation to Industrial Parks. 

5.1.  Isn‘t it a violation of state mandates to administer land? 

5.2.  What are the justifications to give such power to the Federal 

Government? 

5.3.  Why such administration powers were not left to regional states where 

the industrial parks are built? 

6. How do you evaluate the performance of the Industrial Park Development 

Corporation concerning its mandates under the Industrial Park laws (the 

Industrial Parks Proclamation and its regulation)? 

g) Interview guide questions to experts and officials in the Ministry of Agriculture 

1. What are the roles of your institution in allocating land for corporate farmers? 
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2. What are the core targeted desires the country had in relation to large-scale 

agricultural land investment? 

3. Why the Federal Government has been authorized to administer agricultural 

investment lands above a certain amount in regional administrative territories? 

4. How far upward delegation of power over land relates to the FDRE Constitution 

and the country‘s federal system? 

5. Does such an approach relate to the developmental strategy the country is 

pursuing? 

6. Who has initiated the delegation of power over the administration of land above 

5000 hectares in the regional states? 

6.1.  If the Federal Government, is this government level legally 

justified to initiate such transfer processes if the states were not 

thinking about it? 

6.2.  What was the reaction of the state governments while the 

Federal Government requested for the delegation? 

7. How far the party political system of the EPRDF has influenced states in the 

process of the delegation? 

8. Does the delegation cover all regional states? 

9. Do you think the Federal Government has been efficient in administering those 

lands so far? 

h) Interview guide for the Federal Supreme Court judges 

1. Do you think the FDRE Constitution clearly demarcated the powers of the Federal 

and State Governments regarding land? 

2. What do you think are the precise powers that each sphere of government has over 

land? 

3. Do you think authorities of the two orders of government over land have been 

mutually respected over the years? 

4. Is there a possibility to delegate state powers upward to the Federal Government 

under the FDRE Constitution? 

5. Do you think the judiciary has the mandate to adjudicate constitutional disputes, 

basically legislation alleged to contravene the FDRE Constitution? 

6. Have the courts so far adjudicated cases relating particular to land legislation? 
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Appendix 3: Memorandum of Understanding between MoA and Gambella National 

Regional State to Allocate Land for Corporate Farmers 

Source: Ministry of Agriculture 



263 
 



264 
 



265 
 



266 
 



267 
 



268 
 

 



269 
 

Appendix 4: Memorandum of Understanding between MoA and ONRS, 

Borena Zone to Allocate Land for Corporate Farmers 

Source: Ministry of Agriculture 
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