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Abstract

Legal aid plays an important role in enforcing and vindicating the rights of citizens within the justice
system, especially for the poor and vulnerable section of the society who are barred by their socio-
economic status from accessing the justice machinery. In Ethiopia civil legal aid service is provided by
the state, the legal profession and non-governmental organizations. Amhara National Regional State
Justice Bureau delivers civil legal aid and assistance to the poor and the vulnerable groups of the
regional community like women, children, the elderly, the disabled and HIV/AIDS patients. Despite the
service the number of self representation in civil proceedings is still increasing. Searching and navigating
Ethiopian laws needs skilled and knowledgeable person in law. The unrepresented poor litigants face
difficulties and problems in passing through the complex process of litigation which negatively impacts
the probability of winning their meritorious cases. The continuation of such trend raises questions as to
the accessibility, suitability and quality of state funded civil legal aid service of Justice Bureau. Because
of this the study intends into exploring accessible and suitable way of delivering civil legal aid service.

The Bureau has duties to provide legal awareness education program to the general public, deliver legal
assistance, advice, court representation and alternative dispute resolution mechanisms to the poor. The
commencement of provision of legal aid, physical accessibility and high probability of winning for its
clients which has a much bigger significance in redressing the rights of the needy can be cited as
achievements.

Despite the achievements, the provision of the service has faced different multitudes of challenges.
Inadequacy of the legal regime on civil legal aid service is one major problem. Absence of law dealing
with the types of civil justice areas legal awareness education is provided, on types of legal services legal
advice is delivered, lack of clearly set out eligibility requirements such as the means test, pose a
challenge since it negatively affects the accessibility of the service. There are also challenges connected
with the way the legal aid service is delivered and administered. The unavailability of legal awareness
education and information on free legal aid scheme of the Bureau to the general public together with its
reluctance to cover some costs of litigation greatly minimizes the accessibility of the legal aid service.
Representing the poor and the state are both duties of the Bureau. Where there is a situation of litigation
between the poor and the state, the Bureau opts for representing the government. This raises questions as
to its independence and focus on free legal aid scheme which results inaccessible and unsuitable legal aid
service to the poor.



CHAPTER ONE

INTRODUCTION
1.1. Background of the Study

Legal rights are rights of a person enshrined in the law to benefit and protect the individual®. But
they are worth less unless they can be enforced. To enforce and vindicate one’s own rights in
court of law, there arises a need to make the justice system accessible to all. Access to justice can

be explained as lessening, as much as possible, obstacles for people to use the justice system?.

Globally, the nexus between access to justice and equality before the law, poverty and inequality
and sustainable development are being increasingly recognized. The UN 2030 Agenda for
Sustainable Development, calls for inclusive societies, providing access to justice for all and
building effective, and inclusive institutions at all levels®. Ensuring access to legal aid
contributes a lot to have a just society since addressing the poor and vulnerable sections of a
society through: securing inheritance and property rights for women, protecting housing rights
for the poor, defending the rights of vulnerable groups so as to protect and fulfill their rights is

significant®.

Socio-economic status and low level of literacy positively correlate with legal literacy. The
poverty rate in Ethiopia, categorized as a low income country with current GDP of
$41.61Billion, is 29.6% and the GNI per capita of $380 is one of the lowest in the world in
2011°. According to UNESCO, in 2010, there were 26,847,000 million illiterate in Ethiopia; and
the literacy rate of 15 years of age and older was 39%°. The breakdown in terms of gender

'Black’s Law Dictionary, 7"ed. 1999, s. v. “legal rights”. [here in after, Black’s Law Dictionary]
2Habtamu E., The Need for State Sponsored Legal Aid in Civil Cases, LLB Thesis, Addis Ababa University, Law School,
2006, pp.39-40 [Unpublished, available at Law Library] [here in after, Habtamu, The Need for State Sponsored Legal
Aid in Civil Cases]
*Global Study on Legal Aid: Global Report, by Unite Nations Development Programme (UNDP) and United Nations
Office on Drugs and Crimes (UNODC), ©United Nations, Oct.2016, p.5.[here in after, Global Study on Legal Aid]
4Id.p.6
*Toggia, Pietro, ‘Effective Access to Justice through Legal Literacy in Ethiopia’, in Pietro S. Toggia, Thomas F.
Geraghty, Kokebe W. Jemaneh (eds.), Access to Justice Series, Access to Justice in Ethiopia: Towards an Inventory of
Issues, Center for Human Rights, Addis Ababa University, Addis Ababa, 2014, p.211.[here in after, Toggia, Effective
é\ccess to Justice through Legal Literacy in Ethiopia]

Ibid




indicates at 49.1% male literacy rate and a 28.9% literacy rate among women’. Although there is
no empirical research on the subject, the lack of public legal awareness is pervasive and very

low?,

Without legal awareness one cannot claim his rights. Some say: ‘people who do not have basic
knowledge of their rights do not have right’.? The formal civil justice system of Ethiopia “is
neither accessible nor responsive to the needs of the poor, vulnerable and disadvantaged”°.
Major obstacles include: high illiteracy and poverty rate, lack of legal information,
inaccessibility of legal service since number of practicing lawyers is few and civil legal aid

service is not widely available'*.

Modern laws are complex and voluminous because of this it requires a person knowledgeable in
law to focus, develop and present all relevant facts and legal arguments'?. The advocates’ fee is
only affordable to wealthy and corporate clients and hence the poor who have no familiarity with
the law is excluded from getting the necessary legal service which could help them greatly in
vindicating their rights. “This makes justice a luxurious commodity which is available to the rich

minority, to the exclusion of the poor majority”*.

Here comes legal aid service: awareness of legal rights, legal advice and court representation as
one best solution for the problem since it allows entry into the civil justice system for those
whose socio-economic status otherwise bar entry'®. According to the United Nations
Development program (UNDP), the disadvantaged social groups include minorities, the mentally
and physically challenged, women, the illiterate, the elderly, children, HIVV/AIDS patients and

"Ibid

®1d.pp.212-213

°ld.p.196

% okebe, W. Jemaneh, ‘Reconsidering Access to Justice in Ethiopia: Towards A Human Rights-Based

Approach’, in Pietro S. Toggia, Thomas F. Geraghty, Kokebe W. Jemaneh (eds.), Access to Justice Series, Access to

Justice in Ethiopia: Towards an Inventory of Issues, Center for Human Rights, Addis Ababa University, Addis Ababa,

2014, p.16.[here in after, Kokebe, Reconsidering Access to Justice in Ethiopia)

"1d.pp.16-17

1d.p.36

BHussein, Ahmed Tura, ‘Indigent’s Right to State Funded Legal Aid in Ethiopia’, International Human Rights Law

Review, 2013, vol.2, 2013, pp.120-150, at p.120 [here in after, Hussein, Indigent’s Right to State Funded Legal Aid

in Ethiopia]

YAccess to Legal Aid in Criminal Justice System in Africa: Survey Report by United Nations Office on Drugs and
Crime, New York, 2011, p.vii [here in after, Access to Legal Aid in Criminal Justice System in Africa]

2



residents of rural areas™. The children comprise nearly 53% of the population of Ethiopia'® and
when we see it with the totality of women, the elderly and other groups; we can say that the
majority population of Ethiopia falls under the disadvantaged social group. According to a World
Bank study poverty seriously compromises access to justice in Ethiopia, especially for women®’.
A study shows in at least 45 countries legal aid “contributes to overall gender equality and

women’s empowerment”2,

“You can’t talk about development if people within a community don’t think they have equal
access to justice. Nobody feels safe. You can’t even begin to talk about development if citizens
don’t share a sense of belonging and entitlement to their community justice system. Legal aid is
such a fundamental necessity for human existence....”*® This is why delivering legal is
important, especially in poor countries like Ethiopia. The provision of the service to parties in
civil cases helps the litigants to exercise their right to a fair trial since the counsel is the one who
places each litigant as nearly as possible on equal footing under the substantive and procedural

laws in which they are tried.

Legal aid was seen as a charitable service of the legal profession®. It was through the passage of
time this emphasis was replaced and legal aid was started to be perceived as a necessary public
service and a governmental responsibility, parallel in some ways to society’s shift toward state-
funded medical care®. For this reason, the idea that civil legal aid is a human right and state is

duty bound to deliver the service is advanced by different authors®,

Civil legal aid can be legal assistance of any type to people who are poor, on anything other than
criminal matters. The core of civil legal aid is providing direct assistance to individuals on

standard civil law problems such as evictions, divorces, etc. Civil legal aid to litigants forms an

15Toggia, Effective Access to Justice through Legal Literacy in Ethiopia, p.194

°1d.p.265

Mebrahtom, Fitiwi et al (eds.), Proceeding of a National Workshop on the Role of Higher Education-based Legal
Advocacy and Research Centers in Enhancing Access to Justice and Effective Legal Education, workshop organized
by Mekelle University, June 2015, p.3.[here in after, Mebrahtom et al, The Role of Higher Education-based Legal
Advocacy]

¥Global Study on Legal Aid, p.7

“1d p.5

“Hussein, Indigent’s Right to State Funded Legal Aid in Ethiopia, p.124

1d.pp.124-125

Wilson, Richard J, The Right to Legal Assistance in Civil and Criminal Cases in International Human Rights Law,
in the National Legal Aid and Defender Association, at <http:// ssrn.com>, last accessed on 13 October 2013,
P.6.[here in after Wilson, The Right to Legal Assistance]




important part of the justice system even though it is not the sole means of measuring the success
of the system. Access to legal aid is fundamental to safeguarding fair, equal, and meaningful

access to justice.

Under Ethiopian civil procedure code, parties are expected to discover the facts, research the
law, convincingly present the case and stand ready to rebut the presentation of the adversaries.

Self represented litigants are mostly unable to do this since it requires familiarity with the law.

The FDRE Constitution guarantees the right of access to justice?® which can be a good ground to
claim a right to civil legal aid to the poor. To give effect to the right, the Amhara National
Regional State Council enacts a proclamation which stipulates the duty of the state to give legal
aid in civil matters to vulnerable groups®. Despite this law and the service by public prosecutors
to the needy ones, still many litigants appear unrepresented in court and face problem. It is this

problem that inspires me to study this paper.

1.2. Statement of the Problem

Ethiopian laws are complex and voluminous that unaided litigant may overlook principles and
rules which are vital to his case. Even if the poor can successfully research the law relevant to his
case, he is also faced with a complex system of pre-trial practice and procedure and trial stage
through which his case must pass. Navigating the case through all its stages is certainly an expert
task and cases may be won or lost by procedural rules. There is a strong possibility that litigants
in person may be denied justice through their inability to cope with the technicalities of
procedure®. Moreover, it cannot be denied that experts in procedure can exploit the system so as

to prejudice their opponents and take advantage of the complexities of the system, and of their

ZConstitution of the Federal Democratic Republic of Ethiopia, 1995, Federal Negarit Gazeta, Proc. No.1, 1* Year,
No.1, Art. 37. [here in after, FDRE Constitution of Ethiopia]

*The Amhara National Regional State Executive Organs Re-establishment and, Determination of their Powers and
Duties, 2015, Zikre Hig, Proc. N0.230, 21" year, No.1, article 24(13). [here in after, Amhara Regional State
Executive Organs Establishment Proclamation 230/2015]

*|nterview with Haileeyesus Tesfamariam, ANRS Supreme Court Judge, on the impact of self-representation in civil
proceedings, April 27, 2017.[here in after, Interview with Haileeyesus Tesfamariam]



unrepresented adversaries' ignorance. This creates a situation where, in practice, laws and rights

do not exist for the poor and other vulnerable groups.

The problems surrounding self-representation can erode public’s trust and confidence in our
courts. Since litigants are unable to: apply the law to facts and present a persuasive legal
argument, produce their evidence in court of law, the one who holds the truth can become a
loser®. If such trend continues, it can be a concern to the public as to the role of the judiciary and
hence leads to loss of public confidence in our justice machinery system. Without public

confidence and trust, courts lose legitimacy.

“Just as one cannot let people suffer from hunger or thirst, one cannot let them suffer from
injustice or arbitrary power just because legal aid might prove costly. Peoples aspiration for
democracy and development require a true rule of law which is impossible if justice is not
accessible to all”®’. There cannot be any real equality in the right to sue and be sued unless legal
aid is efficiently provided to poor persons in civil proceedings. Without it there is a virtual denial
of justice. And hence it goes against the FDRE Constitution and the objective of the civil justice
system which aims primarily to achieve fair justice and protect and secure one’s own right in

court of law.

To tackle this problem the state provides legal aid in civil matters by its justice offices. In spite
of this service, my casual observation shows, majority of poor litigants do not use their right to
civil legal aid, and still present their case unrepresented and rarely represented by the state. It
raises doubts and questions as to the: awareness the public has regarding legal and human rights,
accessibility of the legal aid service and quality of the service. It is this major problem that
enables the research to be conducted. What is to be investigated is the state’s mode of addressing

and administering legal aid service, and its challenges.

1.3. Objectives of the Study

The general objective of this research is to evaluate the comprehensiveness of the legal

regime regarding legal aid and identify the major challenges of current legal aid service

*Ibid
’Global Study on Legal Aid, p.4



in order to show for policy maker the lacuna of the law and to suggest a better way of
delivering and administering civil legal aid service.

Specific Objectives

1. To assess the legality and validity of requirements for selecting clients

2. To examine the accessibility and administration of legal aid service

3. To assess the adequacy of the legal regime regarding on this issue

4. To show the problems the legal aid mode of delivery faces
5

. To explore new ways of delivering the legal aid service

1.4. Research Questions

Based on the stated objectives this study tries to give answers to the following research questions
Main question

What are the major challenges to state-funded civil legal aid in the ANRS?
Sub — Questions

Are the eligibility requirements legal, valid and compatible?

How the service is accessible and administered?

Is the legal regime on legal aid adequate?

What are the problems encountered in the administration of legal aid service?

What measures are needed to deliver the service to the needy in a better way?

1.5. Research Design and Methodology

In conducting this research, primary data are collected in the form of interviews, focus group
discussions and observation. Majority of respondents are from the judiciary and prosecution office.
| have conducted six interviews and three focus group discussions. Totally, about 19 respondents
participated in this study. In collecting the secondary data, relevant books, statistical data, journal

articles, court decisions and laws are accessed.

In order to achieve the purposes outlined in the objective of the research paper, the researcher

uses qualitative aspect of research with archival design and analytical strategy.



It is qualitative because the report analyses data concerning civil legal aid to understand in depth
how the service is delivered and what challenges the state faces. Even if the strategy is archival, |

try to corroborate the data obtained from the archive with primary empirical data.

The data is analyzed and compared in order to extract information on the successes and
challenges of state funded legal aid service. Furthermore, the report analyses a number of

documents relevant for understanding civil legal aid and the actors in the service delivery.

1.6. Review of Related Literature

As to how the service is given in Ethiopia, a research paper is conducted with the focus on the
right an indigent has regarding legal aid service, however, the entirety of the research paper
concentrates on legal aid service on criminal matters®®. Since this research focus is only on civil
legal aid; and the legal regime and mode of delivery system of civil and criminal matters legal
aid programs are different, conducting the research is worthy.

There are also researches conducted on the role university law clinics play on accessing the
justice system and legal aid mode of deliveries®. Universities, as academic institutions, their
main purpose are education. As a legal profession, providing free legal aid service to the public
is a good contribution. Since the state cannot fully enforce citizens’ right to civil legal aid by law
clinics alone, main delivery mechanism is needed; to have a solution to the problem. To this end,
Ambhara National Regional State tries to give legal aid service by the Justice Bureau. That is why

the writer is engaging on studying the service delivery of legal aid by the Bureau.

A research was also conducted with the objective of assessing the practice, gaps and challenges
in the provision of legal aid service in Ethiopia, as well as the level of networking and
coordination among the various legal aid providers®. This paper also provides a snapshot of
links between civil legal aid and human rights to call for the state to give the service to poor

litigants as its responsibility. Although there is some mentioning of works of the ANRS Justice

*®Hussein, Indigent’s Right to State Funded Legal Aid in Ethiopia, p.120

»Abebe, A., The Role of Law School Legal Aid Centers in Realizing Access to Justice in Ethiopia: A case study of
BDU free legal aid centers, LLM Thesis, Bahir Dar University, Law Faculty, June 2013[Unpublished, available at
Law Library] [here in after, Abebe, The Role of Law School Legal Aid Centers in Realizing Access to Justice in
Ethiopia]; See also Mebrahtom et al, The Role of Higher Education-based Legal Advocacy

**Anchinesh, Shiferaw et al, ‘Assessment of Legal Aid in Ethiopia, A Research Report’, in Proceeding of the National

Workshop of Legal Aid Providers, Addis Ababa, Ethiopia, May 9-10, 2013.[here in after, Anchinesh et al, Assessment
of Legal Aid in Ethiopia]



Bureau, the research does not dealt with accessibility, eligibility requirements, challenges of free

legal aid scheme of the Bureau in detailed and specific manner.

Regarding legal aid and access to justice, a research was held with special emphasis on the
experience of Children’s Legal Protection Center (CLPC), located on Federal Supreme Court of
Ethiopia premise®’. It tries to explore issues related with the provision of legal aid aimed at
improving access to justice for children involved in the justice system. Although free legal aid
service to children is one aspect of this research, it is the general legal aid scheme of ANRS

Justice Bureau, which will be the main focus. Thus, conducting the research is significant.

A research is also conducted to show the responsibility the government of Ethiopia has regarding
the provision of civil legal aid®”. It does not assess the ANRS legal aid mode of delivery

mechanism.

As the writer unable to access researches focused on the service given by the ANRS, this study
differs mainly from the earlier papers since it considers aspects of the legal aid service delivered
by the ANRS and guides how to make the civil legal aid service more accessible and suitable to

the needy.

1.7. Scope of the Study

The scope of this research is only limited to free legal aid service delivered by ANRS Justice

Bureau.

1.8. Significance of the Study

Civil legal aid service is delivered by the state to poor citizens. But no such academic study on
the service has been conducted focusing on state funded legal aid by the ANRS. Thus, the result
of this study would be significant in providing evidence based information to stakeholders about
problems encountered in the implementation of civil legal aid service. It can be significant being

informative to the government and policy makers to devise policy and legal reforms.

*IFasika, Hailu, ‘Beyond Legal Aid: CLPC"s Experience in Providing Comprehensive Services to Realize

Access to Justice for Children’, in Pietro S. Toggia, Thomas F. Geraghty, Kokebe W. Jemaneh (eds.), Access to Justice
Series, Access to Justice in Ethiopia: Towards an Inventory of Issues, Center for Human Rights, Addis Ababa
University, Addis Ababa, 2014, pp.264-287.[here in after, Fasika, Beyond Legal Aid]

32Habtamu, E., The Need for State Sponsored Legal Aid in Civil Cases

8



1.9. Organization of the Thesis

The thesis has four chapters. Chapter one deals with the research proposal. Chapter two gives some
general information about whether or not civil legal aid is a human right and international
experiences on mode of deliveries. Chapter three provides the Ethiopian context of legal aid
service and a thorough discussion on the impact of self-representation on civil justice system of
Ethiopia. Chapter four deals with the state funded civil legal aid service of ANRS. It has in depth
analysis of the legal aid scheme’s achievements and its challenges. Lastly, there is conclusion and

recommendations.



CHAPTER TWO

THE NOTION OF CIVIL LEGAL AID AND ITS MODE OF
DELIVERIES

2.1 The Concept of Legal Aid

Legal rights of a person enshrined in the law are there to benefit and protect the individual.
Enforcing such rights would be fundamental. To enforce in court of law, the accessibility and the
fairness of the justice system is required. Access to justice incorporates “rights like access to
courts; trial by competent, independent and impartial tribunals; fair and public proceedings,
effective redress, and legal assistance and legal aid.”** To access the justice system there are
obstacles one has to pass. One major obstacle is modern laws are unable to be navigated by
litigants. For this reason litigations and right enforcement mechanisms need a person
knowledgeable in law. Since the fee charged by lawyers is affordable by some, the poor citizens
need free legal aid to vindicate their rights equally.

Legal aid can be given in the form of legal advice, assistance, representation, public legal
awareness education, mechanisms for alternative dispute resolutions, and advocacy to change
laws or bring the benefits of existing law to large group of the people.®* Historically legal aid
service is provided in criminal cases only. The core elements of the case for criminal legal aid
are fairly simple: the state cannot deprive someone’s liberty without a fair trial; there cannot be a
fair trial without legal representation; fundamental principles of justice require that the state

provide a defense lawyer or counsel if the accused cannot afford one.

Through passage of times, states extend the justification of legal aid service in criminal to parties
of civil litigation. Unfamiliarity with the legal system and the law has its own impact in the
outcome of litigation. Poverty cannot be a reason for denial of justice. Enforcing civil rights

equally and fairly demands the provision of legal aid service.

*Wilson, The Right to Legal Assistance, p.6
**Access to Legal Aid in Criminal Justice System in Africa, p.vii
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2.2. Civil Legal Aid as a Human Right

The core of civil legal aid is providing legal advice and court representation to low income
individuals in civil disputes and proceedings. The right is enshrined in international documents

expressly and impliedly from access to justice, equality before the law, and fair trial principles.

Regarding access to justice, there are two approaches. In the narrow sense, access to justice
incorporates “rights like access to courts; trial by competent, independent and impartial tribunals;
fair and public proceedings, effective redress, and legal assistance and legal aid.”*® Its broader
definition “focuses on not merely formal justice but substantive justice. The focus being more on
ensuring that dispute resolution outcomes are just and equitable, and the use of the legal system

as a tool to achieve overall social justice.”*®

Even if accessing the justice system is crucial in creating substantive justice, for the purpose of
legal aid, we can use its narrower sense. This right impliedly stated in different international
instruments such as UDHR and ICCPR. In the UDHR “everyone has the right to an effective
remedy by the competent national tribunals for acts violating the fundamental rights®’. The
ICCPR also provides that “any person whose rights...are violated shall have an effective
remedy...determined by competent judicial, administrative or legislative authorities...”*® The
Convention on the Rights of Persons with Disabilities “requires states to ensure effective access
to justice to persons with disabilities on an equal basis with others”. To access the justice
system, there are obstacles like the unavailability of legal service and high cost of legal
assistance and representation. Tackling obstacles will be an important task. Therefore, such

stipulations require states to provide legal aid service since to access the justice system there

*Wilson, The Right to Legal Assistance, p.6

36Kokebe, Reconsidering Access to Justice in Ethiopia, p.20

*Universal Declaration of Human Rights, 1948, Art.8 at www.un.org/en/universal-declaration-human-
rights/index.html [last accessed on June 21 2017] [here in after, UDHR]

*®International Covenant on Civil and Political Rights, 1966, Art.2(3) at https://treaties-
un.org/doc/Publication/Cumulative Index/UNTS Volume No 2851-2900/cumindex.alpha.en.pdf [last accessed on
June 21 2017] [here in after, ICCPR]

*UN Convention on the Rights of Persons with Disabilities, Art.13, 2008 at
https://www.un.org/development/desa/disabilities/convention-on-the-rights-of-persons-with-
disabilities/convention-on-the-rights-of-persons-with-disabilities-2.htm| [last accessed on June 23, 2017] [here in
after, UN Convention on the Rights of Persons with Disabilities]
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arises a need to provide legal awareness education, making legal services less expensive, justice

institutions more accessible, etc.

Equality and equality before the law principle are very crucial in creating a viable justice system
which can redress the victims. To translate equality before the law principle into practice, it is

essential that individuals have equal access to law and are equally subject to it*.

Regarding equality, there are three theories. “Equality of opportunity, the first theory, states that
it is by giving power back to individuals that they are able to realize their opportunities and by
investing in the citizen, the state enables the citizen™*!. Each citizen is to be entitled to access
legal services regardless of wealth or other factors. The opportunity in this case is access to

advice and representation in the resolution of a dispute.

The second theory is equality of outcome*?. Ensuring equality of outcome in legal terms creates
difficulties since it is a question for the judiciary and the legal system. The ability to be
represented by a lawyer and access to court without the barrier of court becomes the outcome. A
third context of equality is equality of provision which focuses on the rights of citizens to receive

public service.* This can be a ground to claim the provision of civil legal aid service.

The UDHR and the ICCPR provide for equality before the law, and equal protection of the law**.
For these equality rights to be effective, the poor and vulnerable groups of the society must have
an access to legal aid and assistance when required. Legal aid enables society’s poor and
marginalized groups to better understand and exercise their rights and entitlements, resolve their
disputes peacefully, and seek remedies for grievances and thereby enjoy equal protection of the

law.

The concept of due process of law can be defined “as law in regular course of administration
through courts of justice according to those rules which have been established for the protection

of private rights”*. It has a dual aspect, substantive and procedural. Procedural due process may

40Habtamu, E., The Need for State Sponsored Legal Aid in Civil Cases, p.31
4. p.32

“Ibid

“Ibid

“UDHR, Art.2 and 7, and ICCPR, Art.14and 26

45Habtamu, E., The Need for State Sponsored Legal Aid in Civil Cases, p.35
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be defined as: the aspect of due process which relates to characteristics of proceedings towards a
deprivation of life, liberty or property; to deprive of such right must be given notice of this fact;
an access and opportunity to defend and, resolved in a manner consistent with fundamental

fairness.*®

Substantive due process can also be defined as a guarantee against the deprivation of property or
other rights by legislation*’. Due process of law prevents arbitrary action and protects fairness of
the trial. UDHR and ICCPR under Art.10 and Art.14 (1) respectively call for the protection of
fair trial in the determination of one’s rights and obligations in a suit at law. Suit at law in turn

has been applied to a broad array of civil or administrative matters.

The European Court on Human Rights in a case between Airey vs. Ireland (1979) clearly
mentions the right to civil legal aid in order to safeguard the fairness of the trial and argued for
the delivery of the service by the state*®. In similar fashion, the Inter- American Court of Human
Rights interprets the right to a fair trial and found that the right may require legal representation
in order to protect the litigant’s right to a fair hearing®®. Thus, the right to legal assistance is
required, under UDHR and ICCPR, when it is found to be a fundamental component of the right

to a fair hearing that is available to everyone.

Convention on the Elimination of all forms of Discrimination against Women (CEDAW)
provides for states to “establish legal protection of the rights of women on equal basis with
men.....through competent national tribunals...”® Without legal aid, effective implementation of
legal protection of women will be difficult. That is why CEDAW Committee suggests the

*Agarwal, Chhavi, Due Process of Law and Natural Justice, at <http://manupatra.com/roundup/323/Article/due
process of law.pdf>, [last accessed on June 25,2017 ], pp.2-3.[here in after, Agarwal, Due Process of Law and
Natural Justice]

“Ibid

48Hansen, Thomas D., Access to Justice and Legal Aid in East Africa, a report by the Danish Institute for human
rights, based on cooperation with East Africa law society, Dec. 2011, p. 21.[here in after, Hansen, Access to Justice
and Legal Aid in East Africa]

“Wilson, The Right to Legal Assistance, p.4

*°Convention on the Elimination of All Forms of Discrimination against Women, Art.2(c), 1979 at

www.un.org/womenwatch/daw/cedaw/cedaw.html| [last accessed on June 23, 2017] [here in after, CEDAW]
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provision of legal awareness and legal aid to women as part of implementing access to justice

principle®.

At regional level the African Charter on Human and Peoples' Rights under Art.3 (2) guarantees
equal protection of the law to all which can a ground to claim civil legal aid for those whose
socio-economic status bars them from accessing the justice machinery. In relation with rights of
women in Africa “effective access... to judicial and legal services, including legal aid”*%is

stipulated.

Regarding soft laws, the Kyiv Declaration, adopted by 2007 Conference, recognizes that the poor
and the vulnerable have the right to legal aid and it is the state's primary responsibility for
creating legal aid schemes®®. The Dakar Declaration of 1999 calls for legal aid to the accused and
aggrieved persons™. Here, aggrieved persons can mean legal aid to persons like victims of
certain crimes and persons with certain civil matters.>® The Principles and Guidelines on the
Right to a Fair Trial and Legal Assistance in Africa adopted by the African Commission on
Human and People's Rights urged states to provide legal aid in civil cases where the litigant does

not have sufficient means to pay for it.>°

Therefore civil legal aid as a right is provided in binding international instruments and soft laws
which have high probative value in claiming the right and contents of the right. Civil legal aid,
which is mainly legal advice, legal assistance and court representation, protects poor and
vulnerable litigants to enforce their rights at court of law fairly and thus enables them to increase

probability of winning the case.

Since it is basic right, the UN Draft Declaration on the Independence of Justice calls

governments to be responsible for providing sufficient funding for appropriate legal programs for

>'Global Study on legal Aid, p.16

*’Protocol to the African Charter on Human and Peoples' Rights on the Rights of Women in Africa, Art.8(a)(b),
2003 at www.achpr.org/.../women-protocol/achpr_instr proto women_eng.pdf [last accessed on June 23, 2017]
[here in after, Protocol to the African Charter on Human and Peoples' Rights on the Rights of Women in Africa]
53Hansen, Access to Justice and Legal Aid in East Africa, p.26

*Ibid

*Ibid

**Access to Justice and Legal Aid in East Africa, A Comparison of the Legal Aid Schemes used in the Region and the
Level of Cooperation and Coordination between the various Actors, a report by the Danish Institute for Human
Rights, based on a cooperation with the East Africa Law Society, Dec.2011, p.16.[here in after, Access to Justice and
Legal Aid in East Africa]
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those who cannot afford the expense of their legitimate litigation®”. Here no distinction is made
between the legitimacy of civil or criminal litigation. To this end, states should strive to enact
“legislation... and to ensure that a comprehensive legal aid system is in place that is accessible,
effective, sustainable and credible”.>® To implement the duty sates can have legal awareness
education programs, delegate the legal profession or support and coordinate non-governmental
organizations, “however, states are ultimately responsible for ensuring access to legal aid and are

effectively the providers of last resort.”®

2.3. Mode of Deliveries and Administration

Many countries provide legal aid service in civil litigation to their citizens. In delivering the
service, they employ different criteria, institution and different mechanisms. We will see some of
the mechanisms in the delivery of the service from countries which have developed legal aid
systems like USA, and from our region Africa, South Africa since it has one of the best

arrangements of legal aid service.

2.3.1. In the United States of America

In the United States, people say ‘wealth buys justice’®®. This is because the poor is unable to
exercise his right relating to bankruptcy, housing, family law, unemployment, health care,

consumer fraud due to lack of legal representation and assistance.®

To tackle this problem, in 1876, civil legal assistance for the poor people in the US began in New
York City with the founding of Legal Aid Society of New York and continued in other urban
areas.®? In 1964 the Office of Economic Opportunity/OEO/ established to address systematic

’Id p.61

*United Nations Principles and Guidelines on Access to Legal Aid in Criminal Justice Systems, General Assembly
Resolution no.67/187, published by United Nation Office on Drugs and Crime, Vienna, June 2013, principle 2,
para.15, p.8.[here in after, United Nations Principles and Guidelines on Access to Legal Aid in Criminal Justice
Systems]

*Anchinesh et al, Assessment of Legal Aid in Ethiopia, p.33

®0Zzarnow, Zachary H., ‘Obligation Ignored: Why International Law Requires the United States to Provide Adequate
Civil Legal Aid, What the United States is Doing Instead, and How Legal Empowerment can Help’, Journal of
Gender, Social Policy and the Law, 2011, Vol.20, p.275. [Zarnow, Obligation Ignored: Why International Law
Requires the United States to Provide Adequate Civil Legal Aid]

61 1a;

Ibid
®’Mathivanan, T., Legal Aid: Issues, Challenges and Solutions. An Empirical Study, <www.hcmadras-tn.nic.in/
legal aid-issues>, p.8 [last accessed on January 17, 2017][here in after, Mathivanan, Legal Aid]
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causes of poverty by collaborative with regional legal services providers to advocate and bring
test cases before courts and administrative bodies.®® In 1974, the Legal Services Corporation,
which had a much more limited mandate, only to focus on specific legal needs, replaced the
OEO.* The Legal Service Corporation/LSC/ gets its fund from the government to make grants
to regional legal services providers, which in turn use the fund to assist poor civil litigants who

qualify financially.®®

The LSC has its own eligibility criteria.®
l. The means test- To be eligible the person should not have an annual household
income of no more than 125 of the federal government poverty level and in 2008,
for a family of four members, the threshold would have been an income less than
about 27, 530.00 dollar.
. The complexity of the issues involved

I1l.  The significance of the rights involved

More than 50 million people are currently eligible for LSC-funded civil legal aid, however, only
some portion of it have got the required legal assistance and representation since the program is
under-funded.®” For this reason, some state governments in USA have attempted to fill the gaps
left by the Legal Service Corporation by implementing their own civil legal aid programs. The
best example would be the California State, where the legislative organ of the government
enacted the ‘Sargent Shriver Civil Counsel Act’, which provides the right to counsel for low
income parties facing critical issues of basic human needs and in doing so the Act recognizes a

civil right to counsel at the state level.®®

The Act incorporates requirements to get access to the service. It includes: “means test- a family

of four earning less than 45,000 dollar per year, the nature of severity of consequences if the

®zarnow, Obligation Ignored: Why International Law Requires the United States to Provide Adequate Civil Legal
Aid, p.285

*Ibid

®1d. p.286

**sandefur, Rebecca L., ‘The Impact of Counsel: An Analysis of Empirical Evidence’, Seattle Journal for Social Justice,
2010, Vol.9, Issue 1, p.58.[here in after, Sandefur, The Impact of Counsel]

1d. p.84

*Zzarnow, Obligation Ignored: Why International Law Requires the United States to Provide Adequate Civil Legal
Aid, p.286
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party remains unrepresented, the merits of the case, the probability of success on the merits, case

complexity and presence of literacy or disability issues”®.

Some states have implemented pro se court reform programs which have the objective of making
court processes and the court environment simple, fair and more user- friendly and other states in

the US have reserved appointed counsel for unusually complex civil cases pro se litigants face.”

Other types of mode of deliveries include non-state actors like legal aid organizations, which
have the will and the capacity to provide legal aid service to the needy, have been frustrated by
funding shortfalls.”* Law schools deliver civil legal aid services through clinical programs and
outreach efforts, however, since the program is limited in the number of clients it can serve, it

would not be a viable solution.”

2.3.2. In South Africa

Access to justice in its wide sense refers to social justice but when it is construed narrowly, it
means access to legal aid service both in civil and criminal matters. To give the service to the
disadvantaged citizens of South Africa, its Constitution recognizes a wide range of rights
including the right to have free legal aid service in criminal cases, the right to access state funded
legal aid for children in civil proceedings, the right to have fair trial and equality and equal
protection of the law.” To this end, South Africa has employed different mode of deliveries.

1. Legal Aid South Africa

South Africa Legal Aid Board was established in 1969 to deliver legal aid service to the poor,

especially focused on civil matters such as divorces and personal injury claims.”* Recently,

%<http://www.adausa.com/magazine/?p.1310> [last accessed on March 10,2017] [here in after,
<http://www.adausa.com/magazine/?p.1310]

®Barton, Benjamin H. et al, ‘Triaging Appointed —Counsel Funding and Prose Access to Justice’, University of
Pennsylvania Law Review, 2012, Vol.160, pp.967-994, at pp.988-990.]here in after, Barton et al, Triaging Appointed
—Counsel Funding and Prose Access to Justice]

zarnow, Obligation Ignored: Why International Law Requires the United States to Provide Adequate Civil Legal
Aid, p.299

Ibid

McQuiod-Mason, David, ‘Access to Justice in South Africa: Are there Enough Lawyers?’, online, Onati Socio-legal
Services, Vol.3., No.3, 2013, p.565.<http://ssrn.com/abstract=2272640>[here in after, McQuiod-Mason,
Access to Justice in South Africa]

"*McQuiod-Mason, David J., ‘The Delivery of Civil Legal Aid in South Africa’, Fordham International Law Journal,
2000, Vol.24, No.111, pp.1-18, at p.2.[here in after, McQuiod-Mason, The Delivery of Civil Legal Aid in South Africa]
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however, much of its focus is concentrated on legal counsel for criminal cases due to South

Africa government constitutional duty and budgetary constraints.” Legal aid service to civil

matters is restricted only to children who have civil litigation.”

To deliver the service, it has envisaged different eligibility criteria:’’

Means test- To be eligible a South African citizen should have an income of less
than 600 rand /100 dollar) a month for single and 1200 rand /200 dollar) for married
couples.

Merit test- To be eligible for the legal aid service the Legal Aid Board must be
satisfied that there is a reasonable prospect of success and recovery in the substance
of the case.

Capacity and ability to work test- If an applicant who has the capacity to work
unable to seek and find a job in order to be eligible for legal aid service or resigned
from employment, legal aid assistance will be refused.

Exclusion- Even if the case passes through the merit test and the applicant qualifies
because of his income; some categories of civil and criminal cases are excluded
from the legal aid scheme. Such matters include debtors’ courts proceedings,
actions for damages on the grounds of defamation, breach of promise, civil appeal
proceedings etc. Thus, for these and similar types of cases, free legal aid service is

unavailable.

Because of the former Legal Aid Board and the current Legal Aid South Africa’s limitation on

providing legal aid to wide ranging civil matters and budgetary constraints, South Africa has

tried other mechanism of delivery.

2. Legal Aid Service by Legal Profession

Private lawyers and law firms have provided legal aid either freely or through compensation

schemes. Lawyers deliver free legal aid to the disadvantaged groups and persons through pro

"|bid

76McQuiod-Mason, Access to Justice in South Africa, p.568
""McQuiod-Mason, The Delivery of Civil Legal Aid in South Africa, p.4
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bono work.”® The legal profession has a duty to serve the public and part of this will be assisting

the poor who are barred to enter in to the justice system otherwise.

Public interest law firms like Legal Resources Centre has been dedicated its resources in
advancing the interests of the poor in land, housing and other constitutional rights to make the
justice system fair and equal to all.”® Other procedure include in forma pauperis proceedings, a
type of legal aid service delivery system where the high court registrar refer cases to private
lawyers in seeking their assistance to the poor, in which lawyers take cases of the disadvantaged
groups with a chance to recover their costs if the litigant wins the case.?’ Law students in
university law clinics and paralegal services also play a vital role in educating legal rights to the
public and providing free legal aid service to the needy.®

By such mechanisms of delivery, the government of South Africa and the legal profession are
doing their job in making the complex justice system accessible to all.

2.4 Obstacles for Provision of Civil Legal Aid Services

While many would regard legal counsel to and accused as a human right but, for civil litigants,
there is ongoing debate as to how it can be construed as a right. In United States, there is a
tremendous “refusal by courts and policy makers” to entertain civil legal aid to the poor as equal
to the right an accused has to get legal advice and representation.®? One basic reason for such
reluctance can be explained as resting big emphasis when the rights of life, liberty and security
of the person are at risk in criminal matters. However, it is better to analyze it with consequences
of civil litigation. What will happen if a poor family loses a house or a farm land or the bread

maker loses his job? It could cause significant damage and risk to the family.

States have the obligation to respect, protect and fulfill the rights of their citizens. In rights such
as civil legal aid, the state has the duty to provide the service. In such type of rights, for lack of

service, states complain and defend themselves by citing lack of capacity and ability to provide

78MCQuoid-Mason, Access to Justice in South Africa, p.569

Ibid

bid

#McQuoid-Mason, The Delivery of Civil Legal Aid in South Africa, pp.8 and 10

®2Rice, Simon, A Human Right to Legal Aid, at <https://papers.ssrn.com/.../papers.cfm?>, [last accessed on
March 10, 2017], p.3.[here in after, Rice, A Human Right to Legal Aid]
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the service to the public. Resources are needed to realize the rights. Progressive realization of
rights®® is presented as a defense for limited or zero provision of legal aid service. Because of

this, funding problem is a big challenge to civil legal aid service.

Under-funding of legal aid programs are a problem to most countries. In the United States, the
most economically powerful state on earth, the Legal Service Corporation can only deliver legal
aid service to some portion of the needy and eligible citizens due to lack of money.?* In
developing countries like Ethiopia, the problem is very serious one. Poverty, inequality and
discrimination are abundant. Most of the population is poor and so they are unable to afford the
lawyers’ fee to their civil litigations. This makes the demand to civil legal aid even higher. When
the demand and the level of funding are incompatible, the disadvantaged groups would be more
vulnerable and unable to get redress for their claims. Legal aid programs would access only

insignificant number of clients; the majority remains unaided and un-defended.

Because of under-funding, unavailability of enough number of professionals and concentration
of legal aid programs in urban areas, legal aid service demands a good deal of skill in managing
the programs®. There arises a need to devise efficient and effective system of delivery. This
cannot be enough without envisaging a network and systematization of civil legal aid programs,

providing the service was and will be a challenge.®

®nternational  Covenant  on Economic, Social and  Cultural Rights, Art.12(2), 1976 at
www.pwescr.org/PWESCR_Handbook on_ESCR.pdf [last accessed on June 23, 2017] [here in after, International
Covenant on Economic, Social and Cultural Rights]

#sandefur, The Impact of Counsel, p.84

®Kokebe, Reconsidering Access to Justice in Ethiopia, p.17

86Long, Gil, Legal Advice and Information in Three Regions of Ethiopia: A Practical Guide, published in Ethiopia,
Sep.2011, p.39.[here in after, Long, Legal Advice and Information in Three Regions of Ethiopia]
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CHAPTER THREE
CIVIL LEGAL AID IN ETHIOPIA

Providing legal aid service is one of the responsibilities of any nation, including Ethiopia, within
international and national law and order. The responsibility can emanate from the complexity of
the justice system, the difficulties citizens face in navigating the system to benefit of their rights
and the impact thereof in the justice system itself. Plainly, it will also emerge from international

law, constitutional and other subsidiary national laws.

3.1. Why should we Need Civil Legal Aid

The substantive law today is a vastly complicated structure. There is an ever increasing quantity
of parliamentary and delegated legislations. The trend shows court litigation increases
dramatically. With increasing number of litigations, there are also an increasing number of
unrepresented litigants in civil proceedings. One obvious explanation for the increment is the
unavailability of the legal service. However the most compelling reason is the inability to afford
the fee charged by advocate®’. Except the rappourters’ fees, the legal counselors’ fees are high
and affordable only to wealthy or corporate clients. My observation, as a judge, shows these
unrepresented litigants face difficulties starting from translating civil disputes into court cases,

identifying the jurisdiction to appeal and executions stages of the proceeding.

Ethiopian laws are complex and voluminous that unaided litigant may overlook principles and
rules which are vital to his case. “Even if the poor can successfully research the law, he is also
faced with a complex system of pre-trial practice and procedure through which his case must
pass. Pre-trial procedure is certainly an expert task to take the case through all its stages, and to
some extent cases may be won or lost by procedural rules.”®® Lawyers can also exploit the
system and take advantage of the complexities of the system, and of their unrepresented

adversaries' ignorance™.

¥Focus Group Discussion with Tsegaye Workayehu, Dires Yalew, Haile Asnake, and Assefa Getnet, ANRS Supreme
Court Judges, on Challenges Related with Un-represented Litigants and Courts, on State Funded Legal Aid Service,
June 16, 2017.[here in after, Focus Group Discussion with Tsegaye Workayehu et al]

®¥Habtamu, E., The Need for State Sponsored Legal Aid in Civil Cases, p.23

¥Focus Group Discussion with Zelalem Yigremew, Haileeyesus Ayzobel, Minasie Tesfaye, Girma Tefera, and
Solomon Ayehu, ANRS High Court and Woreda Court Judges, on Challenges Related with Self-representation in
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Translating disputes into a legal form is the most difficult aspect of the pre-trial system®. Not
only the illiterate poor but also the literate who is layman for the legal profession have no clue as
to how pleadings are written. Rappourters, whose service is not costly, and somehow accessible
to the poor and the vulnerable groups, made errors of procedure, which have impacts on the
substance of the case.* “If not properly done, pleadings limit the ambit of the trial by defining
the issues in dispute and restricting the admissibility of evidence to matters relevant to the issues.
A party may have difficulty in raising it at the trial stage, issues not raised in his pleadings.”%
Regarding land related disputes, the claimant on his pleading demands the return of the land but
at later stage or during execution, it will be proved that there is a house on the disputed land.%
Such instances complicate the litigation and even can be a source for another civil proceeding.*

Because of this, mistakes during the pleading would affect his substantive rights.

The same is true for the defense. Ethiopian civil procedure requires litigants to raise pre luminary
objections®™. Most self-represented litigants are ignorant of concepts like period of limitation, res
judicata since they are not familiar with the laws. In a dispute over land the defendant loses her
case even if she possesses the land for more than 13 years®. The applicable period of limitation
and the legal provision demands only the litigant can raise the objection. The defendant because
of unawareness fails to do so and this leads to loss of her valuable land.

In one case, the plaintiff is a resident of Amhara region while the defendant resides in Addis
Ababa and the case is brought to Awabel Woreda Court located in East Gojjam Zone in which it
rules in favor of the plaintiff®’. The Amhara National Regional State Supreme Court Cassation
Division quashes the decision by citing that when the litigants are residents of different states,

the matter will fall under federal court jurisdiction and woreda courts do not have the

Civil proceedings, on State Funded Legal Aid Service, June 20, 2017.[here in after, Focus Group Discussion with
Zelalem Yigremew et al]

“Habtamu, E., The Need for State Sponsored Legal Aid in Civil Cases, p.23
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competency to entertain such cases®. Here, the unrepresented litigant has a second chance to

take his case to the high court but it already costs him time, energy and money.

Ethiopian civil procedure requires a defendant to deny allegation and claims clearly®. Failure to
do so will amount to admission. Some litigants face such challenges because of poorly drafted
statement of defense. In one instance, a defendant produces pleading based on admission
prepared by rapportuer in the Dembecha Woreda area, however after a declaration of the
judgment based on her admission, the defendant becomes furious and frustrated citing she is not

intended to admit the claim®. It is the rapportuer's fault in stating the facts like that'®*.

One is also expected to list out basis of the litigation exhaustively. In Fikrete Tsegaye vs. Sine
Haileselassie case, an inheritance claim, the defendant's argument was based on contract of
marriage citing that her late husband agrees the house to be a common property and accordingly
she won the case.'® Later, other successors challenge the status of her marriage and the court
decision; and it is proved that she had not formal marriage. In this case she abandons her first
argument and raises a new allegation. Her new argument was: she builds the house with her late
husband during an irregular union. The ANRS Supreme Court Cassation Division rejects her
argument citing procedural technicality; the litigant is failed in raising argument exhaustively at

early stages of the proceeding and because of this she loses the house.'%

Ethiopian law has highly technical rules governing the conduct of a trial and the manner in which
disputes may be proved. “Many unrepresented parties do not know the rules about the attendance
of witnesses and documents... the current trend is inclined to oral presentation, but poor self
represented litigants let alone to argue persuasively, they are unable to fully explain the
implication and the message their evidence conveys.”** The law of evidence governs the manner

in which the documents necessary to the case is produced and a witness may be questioned.

®Workie Abebe v Endris Hassen, ANRS Supreme Court Cassation Division, 2017, Civil Case
No0.45857[Unpublished][here in after, Workie Abebe v Endris Hassen]
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Leading types of questions are not allowed during examination, for the party the witness is

brought*®

. To produce a document in any civil litigation, one should know as to how they can be
presented to the court. If a litigant fails to produce the necessary documents at a given situation,
he can lose his meritorious case. Self-represented parties face a challenge in examining their

witnesses.

For this reason, there are court civil cases in which witnesses are returned to their home without
stating facts related to the issue framed in due course. A civil suit between Molla Worew vs.
Maru Alebachew, the court disposes the case partly against the plaintiff by stating that the
plaintiff fails to prove his claim'®. The claim is rejected not because the party doesn’t have the
necessary evidence on the matter rather it is his lack of skill to question the witnesses properly.
The standard of proof in civil proceedings, which is preponderance of the evidence, poses a
problem. The 50** standard favors powerful parties or parties represented by advocates who had
a good preparation to the litigation'®’. Because of this even the parties whose pleadings are

prepared by advocates face challenges in civil proceedings.

As it is shown from the practical cases, errors, mistakes and difficulties self represented litigants
encountered certainly have impacts on the probability of winning their cases. “When legal merits
are about evenly balanced, a represented litigant has a better chance of winning his case. If it

were not so, there would be no point in going to the expense of employing lawyers.”*®

Even such pro se proceedings can create psychological impact on the unrepresented litigant.
When the other party is represented by a lawyer, the situation creates a fear factor on the part of
poor litigant and consequently loses his confidence on the probability of winning the case; and

shows a tendency that justice is only bought by wealth.**

Through complex and difficult litigation process if the poor and the vulnerable groups have got a

chance to win the case, there would be execution proceeding. This stage is less complicated than

1%¢ivil Procedure Code of Ethiopia, Art.263(2)
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the trial stage. However, there are difficult procedures one has to pass including; which
properties can be attached or not, sale procedure, procedures involving claims or objections to
the attached property etc. Unable to navigate such procedures would have consequences. There
are a number of court files, involving execution, which is closed without a result because
judgment creditors cannot produce viable attached property™'°. In one instance, W/ro Etenesh
Mitikie becomes a judgment creditor on government institutions and she attached properties like
television, computer and some amount of money available at the cashier to be used for execution
of the judgment™*. The court reject the attachment application by citing that these properties of
the government are used for running its day to day activities and they are not liable to
attachment, and hence the application for execution of the judgment is closed'*?. This decision

makes her judgment only a paper verdict.

The unrepresented party has a probability of losing his case and if indeed he loses, the Ethiopian
procedure law gives him the chance and the right to lodge appeal against the judgment of the
lower court**. The unrepresented litigant is expected, in the memorandum of appeal, to set forth
concisely the grounds of objection to the judgment appealed'*. The poor litigant will face
difficulty in exposing the arbitrariness and mistakes of the lower court judgment since this
requires knowledge of substantive and procedural law of the land. Showing errors both as to
applying the law and facts of the case, knowing mode of taking additional evidence and arguing
persuasively on court of law becomes a challenging task. The same difficulties lie in cassation

applications since the litigant is required to identify basic errors of law of the judgment™>.

Self-representation has also its own impacts on the functioning of the judiciary. Ethiopian Civil

Procedure Code incorporates both adversarial and inquisitorial modes of litigation, which mean

lbid
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both the parties to the suit and the judge have a role to play in the proceedings™®. Nevertheless,
the parties’ participation in the suit is so high that the judge has the duty to maintain impartiality
of the court. If the judge “loses the benefit of legal argument on one side and he may have to
supply deficiencies out of his knowledge... if the judge leans too far to help one party, it is
difficult for him to maintain his impartiality.”*!’ Giving guidance, to the self-represented party to
focus his presentation on the issues framed by the court, is the judge’s duty. However, if the
judge raises an objection on substantive period of limitation, it amounts to becoming

118

procedurally faulty and loses his impartiality"™. In some rare instances the judge and the

President of the ANRS Supreme Court draft ordinary petitions to the parties.**°

Self-representation can also be a cause of delay. This is mainly due to lack of proper pleading.
Unrepresented litigants usually do not fulfill the requirement of proper pleading*?. The court
adjourns so as to give time to either one of the litigants who fails to plead properly be it a
statement of claim or defense and other written statements to prepare it properly*?. Unnecessary
and irrelevant material put before the judge has also contributions for delays. The failure of the
parties to enlighten the courts on the major issues becomes a cause of delay since the trial will
not be limited to those questions or actual disagreements and this in turn negatively impacts
expediting the litigation process.*?

It may be a source for the unpredictability of decisions. Court decisions would be based on the
presentation of proper pleadings, production of relevant and admissible evidences, persuasion,
proof of the alleged facts, etc. Since unrepresented litigants would fail in navigating the
complexity and technicality of the law, there is a good chance to lose their cases which will

result otherwise if they are assisted by a lawyer'?,
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Self-representation can also erode public’s trust and confidence in our courts*?*. Since the poor
and the vulnerable groups are unable to navigate the law, translate disputes into legal form, made
errors of procedures which can affect the probability of winning, unable to persuade the court,
they can lose their meritorious claims*®. Continuation of such trend can be a concern to the
public as to the role of the judiciary and justice machinery system. Every litigant cannot be
satisfied by the result of the case but they should be able to acknowledge that the process of the
decision was fair, and that it justifies the confidence of potential litigants in general.*?® “Without
public confidence and trust, courts lose legitimacy.”**’ So, having accessible and effective legal
aid service systems can improve the performance of justice systems simultaneously increasing
the respect for the rule of law and thus legal aid contributes to enhancing people's trust in the

civil justice system, and it enhances the legitimacy of the state’?.

3.2. Constitutional Grounds for Civil Legal Aid

Ethiopia has ratified the ICCPR and the ACHPR, and signed the UDHR which provide for
access to justice, fair trial and equality before the law. In addition these principles are enshrined
under the Federal Democratic Republic of Ethiopia Constitution, regional states’ constitutions
including Amahra region, which suggest that without the provision of legal aid to the needy,
protection and enforcement in the full sense of their meaning would be difficult. An attempt to
make these principles and rights effective calls for legal aid and assistance to the poor and
vulnerable sections of the society.

3.2.1. Access to Justice

Access to justice mean effective access to law and it is the legal right of every individual to have
his grievance determined on the merits by an independent judiciary™®®. Under the FDRE and

Ambhara National Regional State Constitutions a right of access to justice is guaranteed which
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states that “everyone has the right to bring a justiciable matter to, and to obtain a decision or
judgment by, a court of law or any other competent body with judicial power.”*** On a workshop
held at Addis Ababa, to discuss on the justice system reform program, the issue of access to
justice is explained as lessening, as much as possible, obstacles for people to use the justice
system and the simplest form would be the provision of legal aid™*!. And hence the right of

access to justice guarantees the right to civil legal aid.

Making the right effective needs the provision of legal awareness education, legal advice and
assistance to the needy, making justice institutions more accessible, making sure that legal aid
services are accessible and suitable to the poor'®’. The access to justice principle together with
the FDRE Constitutions' rule of law objective, provisions for the vulnerable groups and its
incorporation of international human rights agreements for the application and interpretation of
human rights provisions warrants a broader interpretation which may lead to a more desirable

result®33,

Therefore, it should be inclusive of legal and human rights awareness programs, providing
information as to the availability of free legal aid services, delivering oral and written legal
advice and court representation. The National Human Rights Action Plan of Ethiopia, to make
access to justice an effective right, has also puts emphasis on creating public legal awareness
education and access to legal aid service.™** An effective guarantee of access to justice is a good
ground for requiring the provision of legal aid since it is impossible to access the justice
machinery, especially by the poor section of the society, without the assistance of skilled person

in law.

3.2.2. The Right to a Fair Trial

The right to a fair hearing which is included in the UDHR and ICCPR extends to national
constitutions and other laws. The FDRE Constitution provides that fundamental rights and

freedoms specified in the Constitution shall be interpreted in a manner conforming to

BOrpRE Constitution, Art.37 and Revised Constitution of the Amhara National Regional State, 2001, Zikre Hig, Proc.

No.59, Art.37.[here in after, ANRS Constitution]
B'Habtamu, E., The Need for State Sponsored Legal Aid in Civil Cases, pp.39-40
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international conventions*®*. The FDRE and ANRS Constitutions provide that the people have
the right to the ownership of private property subject to limitations prescribed by law in the
public interest and the rights of other citizens'*®. This denotes that the notion of due process of
law should be interpreted in line of international instruments. Due process of law requires
protection of fair trial. It is difficult to safeguard the fairness of a trial in civil proceedings
without the assistance of skilled person. The right to be heard would be, in many cases, of little
avail if it did not comprehend the right to be heard by counsel since a civil trial is conducted
under technical rules of evidence and procedure which demands skill in marshaling and

presenting facts™’.

Even if the court has powers, Ethiopian system of civil litigation mainly depends upon a contest
between two roughly equal parties to a suit. “Questions of fairness arise whenever one party is
represented in a legal proceeding and the other is not or where there is a large imbalance in the
resources available to the parties.”*®® Self representation impacts the fairness of the procedure
and the outcome and can lead to unpredictability of court decisions'*. The challenge and the
difficulty will increase if the unrepresented party has a case against the powerful state because of
the highly unbalanced power of litigation.**° In such situations, denial of civil legal aid would
amount to denial of the right to have a fair trial.***

3.2.3. Equality before the Law

The ICCPR and the UDHR provide for equality before the law, equality under the law, equal
protection of the law, and equal benefit of the law. In the same manner the FDRE and ANRS
Constitutions stipulate that equality before the law principle entitles all persons to equal
protection of law without discrimination on the grounds of sex, property or other status**. It is

evident that equality before court of law is in its sight.

>EDRE Constitution, Art.13(2)

Id. Art.40 and ANRS Constitution, Art.40
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On this regard there is an argument;

A question may be raised here about the situation where a person who comes to court
without an advocate and loses his case because of want of legal representation able to invoke this
article for overturning the decision against him. And if the ordinary court decides against him does
he have a valid case at the Council of Constitutional Inquiry or in the House of Federation? l.e.
does he have a case that can initiate constitutional interpretation to grant him relief? My belief is he

certainly has as long as he can show the bodies above that he lost the case because of his economic

problem to get an advocate's help since property is a ground of discrimination in Article 25,

The provision can be a good legal support for requiring civil legal aid for poor and vulnerable
litigants who can show their poverty and seriousness of the case. “[E]quality before the law is
meaningless if people are prevented from enforcing their rights. True equality requires that
barriers, such as financial, be removed for the poor section of the society.”*** Persons who have
not the means to hire an advocate should be provided a state funded legal aid service. For
equality rights to be effective, the poor and vulnerable groups of the society must have an access
to legal aid and assistance when required. Legal aid enables society’s poor and marginalized
groups to better understand and exercise their rights and entitlements, resolve their disputes
peacefully, and seek remedies for grievances and thereby enjoy equal protection of the law.

3.3. Other Statutory and Policy Grounds

The right to civil legal aid can be claimed from subsidiary laws both at federal and regional level.
The federal government in its Federal Attorney General Establishment proclamation states that
the government has the duty to provide human rights education and legal awareness training
through various means and citizens who do not have financial capacity to institute civil suits
especially vulnerable groups like women, children, disabled and the elderly have the right to get
state-funded legal aid service®*. The service includes victims of crime who do not have financial

means in litigations or negotiations for their compensation, reinstitution and protection of their

143Ya|en, T., Legal Assistance to Needy Civil Litigants and Some Insights: The Practice in Ethiopia, A report presented

in the experience sharing forum on legal aid, Addis Ababa, Ethiopia, Feb.23-24, 2006, pp.12-13, as quoted by,
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civil interests emanated from the damage sustained**®. The proclamation can be viewed as
recognition for the right to legal advice and representation to the poor and the disadvantaged
groups. The government has also take the responsibility to design strategy for provision of free
legal aid, follow up implementation of the right and coordinate other providers of legal aid

service through networking™’.

Ethiopian Human Rights Commission, in its establishment proclamation, has also the duty to
provide legal aid aspect of legal awareness education programs, in human rights areas, to the
general public**®. On women and children rights, the same duty is imposed on the Ministry of
Women and Children Affairs."*® At regional level, executive organs establishment laws give
duties regarding the provision of civil legal aid service which includes Amhara Justice Bureau,™
in South Nations Nationalities Peoples Regional State, the Women, Children and Youth Affairs
Bureau has arranged legal aid service in a referral arrangement involving pro bono service of

151

private lawyers™" etc.

Ethiopian Growth and Transformation Plan incorporate issues regarding the justice system;
‘rendering effective, efficient and accessible justice, distributing and making the laws known by
the public in an efficient manner, ensuring that the legal rights and interests of women, children
and persons that are exposed to HIV virus are respected, ensure the legal protection and rights of

152 Issues like

children, women, people living with HIV/AIDS and people with disabilities
ensuring accessibility of the justice system, legal awareness programs and respecting and
protecting the rights of the vulnerable groups demand the provision of legal aid service since

without the service, executing the plan in its full sense would be impossible.
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Such activities show the government has already recognized its responsibility to adhere to
international and constitutional commitments by recognizing civil legal aid as a right to the

needy.

3.4. Civil Legal Aid Service Mode of Delivery in Ethiopia

Poverty is the source of everything. It can be seen as the source of inequality and discrimination.
The disadvantaged groups are unable to vindicate their rights in the justice machinery since they
cannot afford a lawyer’s fee. In developing countries like Ethiopia, this is a major obstacle in
protecting and fulfilling the rights of citizens enshrined in the law. In Ethiopia, where nearly
29.6  of the population live below the national poverty line, many cannot access the justice
system because of lack of legal advice and representation. This leads to the increase in demand

to legal information and awareness, advice and court representation.

The FDRE Constitution under Art.20 (5), it has stipulated the right to legal counsel to the
accused where justice requires.®® To this end public defender office is established in different
hierarchies of federal and regional courts of Ethiopia. However, to civil litigants, there is no
express recognition of the right to legal aid and representation in the Federal Constitution of
Ethiopia even if the right can be derived, as discussed above, from principles like fair trial,
equality before the law and access to justice and other subsidiary laws. Through passage of time

the legal aid service is provided to the poor in different mode of delivery systems.

1. State Provided Civil Legal Aid

To address the vast demand to legal aid service, the government of Ethiopia has started to fulfill
its obligation, at least partly, in protecting the disadvantaged groups. In doing so, Federal
Attorney General provides legal advice and representation to citizens of Ethiopia, particularly to
women and children who are unable to afford the lawyers’ fee to pursue their claims in federal
courts.™* The scope of the service includes legal awareness education programs, legal advice and

assistance, alternative dispute resolution and court representation™®.
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To access the legal aid service, there are requirements one has to fulfill including;
l. Financial test- a client should not have immovable property, movable property an

amount not more than 10,000 birr and the person should not have more than

minimum monthly salary of the state'*®

from kebele social courts™’.

.This need to be proved by pauper evidence

. Conflict of interest- Federal Attorney General has the duty to advise and represent
the state in civil litigations™®. In instances where eligible persons are litigating with
the state, there might arise conflict of interest situation. If the client is a woman or
child, the practice shows the Attorney General represents the legal aid client and in
other cases it represents neither™®.

The poor and the vulnerable that are not eligible can access the pro bono service rendered by
private lawyers'®. The Federal Attorney General also identifies the following major challenges
to the free legal aid service; “lack of awareness among the public about the... [Federal Attorney
General] mandate to provide legal aid service, absence of clear legal framework on the provision
of legal aid service and problems of networking and coordination among legal aid service

providers.” %!

The Children’s Legal Protection Center (CLPC), which was established in October 2012 with
partnership agreement between Federal Supreme Court and the African Child Policy Forum,
owned by the government is working on delivering legal aid service to children.*®. In addition,
regional justice bureaus including Amhara region and other institutions are currently providing
the legal service to the needy ones. Despite the effort, the state funded civil legal aid service
provision coverage is limited in number and cannot address all the demand the poor citizens have

in pursuing their rights in court of law.
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2. Legal Aid by the Legal Profession

The legal profession- private lawyers, bar associations and law school legal aid clinics- has the
duty to serve the public voluntarily. The advocates’ code of conduct regulation has imposed the
duty to render at least 50 hours of legal service a year free of charge of upon minimum payment
to persons who are unable to pay the fee for legal advice and representation.'®® Private lawyers,
upon referral of cases by the Federal Attorney General, or courts, provide the necessary skill and
knowledge in advancing and vindicating their clients’ claims in the justice system. However, the
limited number of lawyers’ availability in Ethiopia and lack of proper supervision and

transparent system of the legal service makes the beneficiaries of civil legal aid few in number.

Ethiopian Bar Association, the Alumni Association of Law Faculty of Addis Ababa University,
and some regional associations of lawyers are voluntarily providing legal aid service to the
poor.'®* Such efforts will help in addressing the root causes of inequality and discrimination and

through time it can be developed as a main provider of legal aid throughout the country.

Providing legal aid service through legal aid centers and clinics of law school is another channel
to reach for the marginalized groups and rural areas. In Ethiopia, in recent times, Universities
which have law schools “provided legal aid services to the poor and vulnerable category of
people by students, academic staff, and in some law schools legal aid centers by lawyers.”*%
This will benefit students, Universities and the general public.'®® Students, by practicing the law
develop skills and the poor will access the justice system and can enforce their right through that
legal advice and representation service. Since the poor deserve quality of justice, students need

strong supervision mechanisms by either law lecturers or senior lawyers.

3. Legal Aid Service by Non-Governmental Organizations (NGOx)
NGOs play a vital role in the provision of legal advice and representation to the poor in different
countries.'®’ By establishing legal aid centers, advancing public interest litigation- the interest of

the community and the general public, and building capacity to paralegal programs through

13Faderal Courts Advocates' Code of Conduct Regulations, 1999, Federal Negarit Gazeta, Reg.No.57, 6" year, No.1,
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training and funding mechanisms.*®® The same is true in Ethiopia. NGOs Such as Action of
Professionals Association for the People; counseling, medical and legal aid services by
Association for Nation-wide Action and Protection against Child Abuse and Neglect; and
Ethiopian Women Lawyers Association were the most providers of legal aid service.'®
Currently, the most active legal aid provider is Ethiopian Women Lawyers Association. “Nearly
70,000 clients throughout Ethiopia received legal aid services between 1996 and end of 2007
from Ethiopian Women Lawyers Association alone”.'”® The service is given both on civil and
criminal matters. By envisaging different legal aid providers through networking, effective legal

aid can be delivered to the disadvantaged groups and generally to the poor.
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CHAPTER FOUR
STATE FUNDED CIVIL LEGAL AID SERVICE IN AMHARA
NATIONAL REGIONAL STATE

4.1. Civil Legal Aid Provision by Amhara Justice Bureau

The Justice Bureau is previously mandated to give legal awareness education to the public and
assisting victims of crimes in their civil proceedings for the recovery of damages resulting from
grave bodily injury, where such victims are unable to institute proceedings in regional courts®".
Here the law is not compatible with access to justice principle and the legal aid program since it

is not accessible to all needy persons.

The accessibility problem is identified when the Bureau has conducted business process re-
engineering (BPR) study in June 2008. The BPR document suggests the need for providing legal
aid to the poor and the vulnerable groups*’?. Because of this, the law is amended so as to include
the poor and the vulnerable groups such as poor women, children, elderly, disabled and
HIV/AIDS patients*’.

The ANRS Justice Bureau is mandated to render legal awareness education, using various
means, to the community of the regional state so that the public become law-abiding and
enforcing in cognizance of its rights and duties'’*. The Bureau provides free legal aid service to
poor victims of crime, poor women vulnerable to risks, persons with disabilities, the elderly, and
children of HIV/AIDS patients in their civil interests either through negotiation or instituting

civil action in court or other judicial organs®".

'ANRS Executive Organs Re-establishment, Organization, and Determination of their Powers and Duties

Proclamation, 2006, Zikre Hig, Proc. No.120, 11" year, No.2, article 21(9).[here in after, Amhara Regional State

Executive Organs Establishment Proclamation 120/2006]
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Amhara Regional State Executive Organs Establishment Proclamation 230/2015, article 24(13)
Amhara Regional State Executive Organs Establishment Proclamation 230/2015, article 24(3)
Id. article 24(13)
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Here, there is disparity between the Amharic and the English versions. The Amharic version
stipulate legal aid to children and HIV/AIDS patients while the English version, it is only to
children of HIV/AIDS patients, not to all children. The practice follows the Amharic version so
that all children are entitled to have free legal aid service’’®. The Bureau is also obliged to
coordinate and facilitate the advocate associations and civil societies with special professional

license to guarantee the poor has got access to legal aid free of charge®’”.

Starting from 2009 civil legal aid service is given by the Amhara National Regional State Justice
Bureau and by its branch offices to low income and vulnerable society of the region. The service
is also extended to residents of other regions who temporarily resides in Amhara region such as
university students, tourists etc in consultation with the respective regional justice bureaus.’

The service is provided by public prosecutors as part of their job.

4.1.1. Types of Services

The Justice Bureau delivers legal awareness education, legal advice, alternative dispute

resolution mechanisms and court representation to the poor section of the society.

“Legal awareness is the foundation for fighting injustice. The poor and other disadvantaged
people cannot seek remedies for injustice when they do not know what their rights and
entitlements are under the law. Information on remedies for injustice must be intelligible to the

public and knowledge provided to them must serve their practical purposes™’®.

The Bureau has a big mandate in creating public legal awareness. It has provided the service

since its inception. The Bureau has provided legal awareness education in criminal law aspects,

78|nterview with Melak Andualem, Headperson of ANRS Justice Bureau Process of Civil Cases, on assessment of
state funded legal aid service in Amhara, June 14,2017.[here in after, Interview with Melak Andualem]
7 Amhara Regional State Executive Organs Establishment Proclamation 230/2015, article 24(18)
178 . .
Interview with Melak Andualem
179Toggia, Effective Access to Justice through Legal Literacy in Ethiopia, p.195
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in 2015/2016 to 3,578,295 persons and in 2016/2017 of nine months to 1,171,219 persons'®.

However, the focus was only in crime protection and criminal law aspects'®.

It is in recent times that the Bureau is started to discharge its obligation towards civil aspects of
legal and human rights law by highly engaged in the program'®. The service is given in different
means such as using the media, especially radio programs, face to face programs with the public
even in churches and mosques, brochures, pamphlets etc*®®. However, this assertion is disputed
by prosecutors, the writer has consulted, for them, it is only face to face awareness programs,
which are not arranged in advance, churches and mosques, which is utilized'®*. In conjunction
with this, legal awareness programs are arranged to settle civil disputes amicably before the
disputes are translated to civil action'®®. In spite of the above claims, the writer does not get any
data, from annual report of the Bureau, regarding legal awareness programs and deliveries in

civil justice.

Legal advice is also given to the needy persons as to how they can protect and defend their
rights*®. The annual report of the Justice Bureau shows, legal advice is given in 2015/2016 to
6,663 claims and in 2016/2017 of nine months to 2,497 claims®®’. The bad news is that all such
claims are of government institutions and are not part of free legal aid scheme and thus data on
legal advice delivered to the poor is non-existent. But, the Bureau claims the service is provided
and the problem is not the provision rather public prosecutors’ failure in seizing the necessary

data®®®,
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¥lEocus Group Discussion with Eyob Getachew, Almazwork Bakaffa, Zelalem Kefale and Zewdu Gizachew, ANRS
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If the civil dispute or the claim is meritorious enough to pursue civil action in court or other
judicial organs, the prosecutors will institute a civil proceeding in court®®. However, before
initiating a civil action, the Bureau will try to mediate the parties through negotiations*®. When
negotiations failed, they will take the actions as their own. Public prosecutors will prepare
statement of claim or defense, produce evidence, litigating in court up to appellate and cassation

benches.®*

Table 4.1.Data on Free Legal Aid Court Representation by the ANRS Justice Bureau:

number | year No. of | Monetary amount | No. of files | No. of files | Pending
files of claims in which the | in which the | cases
presented Bureau is | Bureau is
to court judgment judgment
creditor debtor
1 2011/12 | 1202 24,100,782.00 909 106 187
2 2012/13 | 522 6,944,106.00 362 51 109
3 2013/14 | 1640 29,466,186.00 1185 119 336
4 2014/15 | 1556 29,707,570.00 1152 104 300
5 2015/16 | 2041 64,130,955.00 1362 125 554
6 2016/17 | 880 24,040,610.00 545 61 274
nine
month
Sum total | 7841 178,390,209.00 5515 566
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The above table shows the number of free legal aid court representation by the Justice Bureau. ¥
The data obtained from the Bureau is a report of five and nine months which shows that court
representation service is delivered by woreda district justice offices up to the Justice Bureau. The
winning margin which is 90.69% testifies about the Justice Bureau's capability in discharging its
responsibility. Despite the increasing number of unrepresented litigants' court files, the service is
given to insignificant number of clients. For this failure, reasons are the following: unawareness
as to legal rights and availability of the legal aid service, failing to promote the legal aid scheme
to the public, shortage of human power, less focus and emphasis to free legal aid program as

compared to governmental claims and cases™**.

Table 4.2 Data on Civil Disputes Settled through Negotiations by the ANRS Justice

Bureau:

Number | year Number of claims | monetary
amount of
claims

1 2011/12 1829 22,335,240.00

2 20112/13 157 449,856.00

3 2013/14 564 2,518,097.00

4 2014/15 631 2,631,984.00

5 2015/16 1003 4,844,242.00

6 2016/17 for nine months | 397 2,495,977.00

Sum total 4581 35,275,396.00
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The above table also shows number of civil disputes settled through negotiations by the Justice
Bureau free legal aid service schemes.'® The data presented at the above table shows, five and
nine months report of the ANRS Justice Bureau, claims settled through negotiations. Alternative
dispute resolution mechanisms are effective ways of settling disputes and claims of parties. It is
cost effective and reduces case loads of courts significantly. And thus, it is a positive step the

Bureau has taken.
4.1.2. Eligibility Requirements

Legal awareness education is given to the public without distinction and legal advice is provided
to persons who seek such service'®. However, to access alternative dispute resolution

mechanisms and court representation services, one has to pass the following requirements.

l. Means test- The ANRS Justice Bureau use the criteria stipulated for pro bono service

beneficiaries!®

. An individual will satisfy this test if his disposable monthly income
is less than 240(two hundred forty) birr and do not have surplus movable and
immovable property enough to pursue his case by private lawyer and usually this is
expected to be proved by kebelle social court decision'®”. Monthly 240 birr standard
do not have economic justification or fairness and it is below the federal standard
which is the minimum monthly salary of the state’®. Even those who get the
government minimum monthly salary which is around 1132 birr are unable to survive
let alone hire their own attorney to assist them in settling civil disputes.

. Merits test- this test is only available for those who seek court representation. To be
eligible the prosecutor must be satisfied that it is reasonable to take part or defend

proceedings having regard to the likely outcome'®. Because of this, the prosecutors
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argue, the Justice Bureau is successful in wining most cases, which is 90.69%, for
their clients®®.

1. Conflict of interest test- under this test, a person could not get the chance to have a
legal advice and to be represented at court of law if his case is against the interest of
the state or if one of the litigants is a state party®®*.

V. Age test- this eligibility criterion allows children who are less than the age of 18 to
access the legal aid service irrespective of their financial capacity®*.

V. Exclusion rule- poor adult men who are neither elderly, disabled or HIV/AIDS

patient, is excluded from the provision of the service®®.

Until now the service is given to all who fulfilled the requirements even if some users are

referred to pro bono service by lawyers®®,

4.2. Accessibility of the Service

Access to justice is a broad and wide right which incorporates accessibility of courts, effective
redress, legal awareness, advice, assistance and court representation. To be accessible, having
awareness on rights is fundamental. Lack of awareness of rights deters the poor from bringing
their cases to the formal justice system. The complexity, voluminous and lack of codification of

laws; and the high illiteracy rate creates a difficult situation.

The public or the poor, to use the services provided by the state, firstly, it has to know what
rights and duties have. To exercise a right and vindicate in the justice system, awareness of the
existence of such rights is very important. Awareness as to the availability of state-funded legal
aid service is also equally significant. The Justice Bureau has failed in both instances. Only few,

averagely not more than 2041 a year, in number are accessed the court representation service?®.

29)hig
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The majority of the population does not know the obligation the state have in its institutions>®.
Despite problematic eligibility requirements, the non-existence of complaints, regarding denial
of the right to have civil legal aid, in Ethiopian Human Rights Commission Bahir Dar Branch
Office®® is attributable to the unawareness of legal rights.

Institutionally, justice offices are established in every woreda district of Amhara region. So, we
can safely argue, relatively, that institutional accessibility is not a problem. The problem lies on
accessibility of the legal aid service the offices are providing. Physical accessibility is a big thing

but awareness as to the existence of the legal aid program is even much bigger.

For the inaccessibility of the service, the Justice Bureau has its own justifications and defenses.
One basic reason, prosecutors in the civil cases core process have a lot of duty to discharge. They
advise governmental institutions, prepare legal documents including contracts, represent the
government in its civil actions, and other related works.?®This is a bulk of duty. The second
reason is shortage of skilled human power.?®® The third but related reason is failure in
discharging the duty to create public legal awareness, both as to rights and the availability of
legal aid schemes.?'?

Accessibility has also its own connection with costs of litigation. Even if the poor got
professional assistance, affording costs like court fee, transport cost, expenses of witnesses,
stamp duty, other costs incurred for the production of evidences like DNA results will be a
challenge. In one instance, in Denbecha Woreda District Court, a poor litigant denied to produce
her witnesses for failure to show sum of money for the cost of witnesses based on Art. 112 of
Ethiopian Civil Procedure Code and expectedly she loses her claim.?** There were also cases

where execution proceedings are terminated for failure to show money for the cost of auction.?*?

2%Eocus Group Discussion with Eyob Getachew et al

*”Interview with Wubet Desalegn, Senior Expert in Ethiopia Human Rights Commission Bahir Dar Branch Office,
on the availability of data on clients who seek their right to legal aid to be effective, June 24, 2017 [here in after,
Interview with Wubet Desalegn]
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For those clients who need to pass the financial test since they produce a pauper, they will be

relieved from court fee.?*3

Justice Bureau covers costs of witnesses and photocopying.”** Except Wag Himra Zone Justice

Office which has the willingness to cover costs for DNA examination;**

clients' transport cost,
costs for the production of documents and forensic results, etc are not covered by the Bureau.
Regarding children, who need not expected to produce a pauper to access the legal aid service,
according to the head person of Justice Bureau Process of Civil Cases, they are exempted from
paying court fee since they are represented by the state.?*® Judges who participate in the focus
group discussion are not aware of such practice and they assert that since the party to the

litigation is a child and not the state; paying court fee is mandatory.?’

4.3. Successes and Challenges to State Delivered Legal Aid Program

The ANRS Justice Bureau in delivering and administering civil legal aid service has achieved its

own successes and faced multitude of challenges.

4.3.1. Successes

Success can be measured in different ways. In having standardized eligibility requirement, in
making legal aid service accessible, delivering quality legal aid service, whether or not the

service has been provided to the poor equally without discrimination.

The first major success of Justice Bureau would be its commencement of provision of civil legal
aid to the vulnerable groups. Formal beginning of something presupposes giving recognition to
the right and understanding the mounting of the problem. In recent times, civil legal aid is only
available to victims of crime. However, starting from 2009, the scope of the service becomes
even wider. The vulnerable groups like women, children, the elderly, and persons with

disabilities and HIV/AIDS patients have been included in the list of beneficiaries?'®. This shows

*Bcivil Procedure Code of Ethiopia, Art.476
214
, 22-23
BEocus Group Discussion with Eyob Getachew et al
*®Interview with Melak Andualem
Eocus Group Discussion Zelalem Yigremew et al
*®*Amhara Regional State Executive Organs Establishment Proclamation 230/2015, article 24(13)
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the state government's intention of recognizing civil legal aid as a basic right, which is a good

step in facilitating the delivery of the legal aid service.

Another success story can be physical accessibility of the legal aid service. Justice Bureau has
offices in every woreda districts and even in some areas, in sub-woreda districts and 11 zonal
offices in Amhara region. Since every justice office, from sub-woreda districts up to the Bureau,
is mandated to deliver the service, it will be, relatively, easily accessible for needy persons. They
are not expected to have long journeys in search of the legal aid program or waste so much time,
energy, and money. Justice Bureau's role in covering costs of witnesses and photocopying will
also play a lot in safeguarding the right to access to justice.

The third one would be the scope of the service. The legal aid service includes legal awareness
education, legal advice, alternative dispute resolution mechanisms and court representation. This
shows that the major aspects of legal aid schemes are delivered by the Justice Bureau. Resorting
to alternative dispute resolution mechanism is worth mentioning. Court proceedings are
complex, costly and time-taking so that searching and finding other less complex and less costly
dispute resolution mechanisms is very significant especially for the vulnerable section of the
society who are short of money and/or energy and have difficulties in navigating the formal

justice system.

Its emphasis and focus on vulnerable groups such as women, children, and the disabled persons
who are naturally, traditionally or culturally susceptible to risks is very much appreciated.
Providing the service to HIV/AIDS patients who are not confident enough to go public,
defending their right in court of law is very crucial®'®. These groups need protection and in cases
of civil disputes, to respect and vindicate their rights, the Justice Bureau's role as an umbrella

saves them from discrimination and inequality.

The last, but not the least, result is quality of service for those cases the Bureau is representing.
The poor needs protection and provision of legal aid service, and deserve quality of justice.

Despite criticism by judges that prosecutors do not give equal emphasis and focus as compared
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to governmental related cases“, the devotion, commitment, and professionalism of public
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prosecutors, who are in charge of legal aid services, produce one of the best results of legal aid
programs since the probability of winning is quite staggering. It is 90.69%. If we compare it with
cases of the poor represented by private lawyers on pro bono referral arrangements; in 2016/2017
of eleven months lawyers of this region handle 410 cases and out of this, 329 cases or 80.24%
are decided in favor of parties represented by lawyers®?*, and thus we can deduce that the service

delivered by the Bureau is much better.

In matters like family, rural land disputes, damages to victims of crime, maintenance, and
ascertainment of paternity, according to the Headperson of Justice Bureau Process of Civil
Cases, the legal aid scheme has produce positive results?*2. In one case involving ascertainment
of paternity, the Bureau files a civil suit on behalf of a child against the supposed to be a father in

which the defendant blatantly denies the claim??

. After the production of evidence, woreda court
rules in favor of the child. However, the high court quashes the decision citing there is no enough
evidence to proclaim the defendant as a father. The Justice Bureau continues its fight for the
child and files an appeal proceeding to the Supreme Court where DNA examination is conducted
and the result shows the defendant is really the father of the child. Accordingly the Court
announced its decision in favor of the child which can ensure the future maintenance of the child.
On the same issue the Bureau’s legal assistance and court representation enables Child Tehun to

exercise the right to know her father?®*.

A court case based on extra contractual liability, the Bureau represents the deceased family to

seek for damages in which the court awarded 46,000 birr for maintenance and survival of the
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family“=°. The Justice Bureau has also tries to defend the poor’s main source of livelihood which

is the farmland. In Alemitu Ayalew v Sisay Amare et al, a land dispute, the Bureau represents
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the plaintiff which in the end enables safeguarding and securing her right to use and possess the

land??®,

Regarding victims of crime, the Bureau has achieved a lot not only in instituting civil actions but
also in attaching properties of the defendants even by searching up to Addis Ababa and other
regions and temporary injunctions before judgment which helps for reimbursement during

execution stage of the proceeding®*’.

The success in this regard can be explained partly on the eligibility criteria in which meritorious
cases are only efficiently collected to get a court representation. Plus, its strong arm in collecting
evidences from governmental institutions such as rural land administration offices, which are not

easily accessible to poor, contributes towards the positive result?®

. Quality of service mean;
redressing the victims, protecting the vulnerable from inequality and its consequences, giving the
rights back to the holders. This is all about the purpose of the justice machinery; becoming the

guardian of rule of law and delivering quality justice.

Since the service is given by the government salaried prosecutors who have other duties like

advising and representing the state, there is no as such a funding and budgetary problem.

4.3.2. Challenges to State Delivered Legal Aid Program

In providing the service, the service provider and the service have faced different difficulties and
challenges. To become a consistent and constant civil legal aid service provider, identifying and
researching the problem, and devising a solution is fundamental. It is fundamental not only to the

provider but mainly to the service beneficiaries.

Effective access and delivery are the best requirement of legal aid service programs. Since the
service is all about respecting and protecting rights of citizens, its accessibility and suitability
matters in measuring the state's success on achieving the principle of equality before the law and

rule of law. Amhara National Regional State has the mandate and responsibility to protect rights
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of the community of the region. In doing so, devising a legal aid program is one way of reaching

the needy ones.

As it is discussed in section 3.3.1.0f this chapter, the current mode of delivery and administration

has its own success stories. But the scheme of free legal aid service has also its own challenges.

4.3.2.1. Challenges Regarding the Inadequacy of the Legal Aid Legal Regime

Legislation emanates from policy considerations. Having detailed policy document on legal aid
will help in addressing the needs of the poor since it can be a ground to adequate legal regime on

229

the issue. Absence of a well articulated civil legal aid strategic document in Amhara“= becomes

a source of problem in the delivery of the service.

ANRS Justice Bureau provides legal advice and court representation to the poor and vulnerable
groups. For poor adult man to access the legal aid service; he should be either a victim of crime,
disabled, elderly or HIV/AIDS patient. Otherwise, he is denied access to the legal aid program.
In situations where he has not had the chance to get a job and is financially unable to fund his
civil litigation, the service should be provided. The law should not be discriminatory. The
justification for such exclusion is progressive realization of rights. The law listed those groups
because they are easily vulnerable to risks. They need utmost protection. The government has no
enough budgets to give free legal aid to all*®. Despite such arguments, the law should be
inclusive of all and the concerned institutions can deliver the service in prioritizing interests up

to their full capacity since creating access to all is fundamental for protection of rights.

The Justice Bureau is mandated to provide legal awareness education to the public. However, to
create a society who can assert rights and know its duties, the law should be dealt with what and
how to deliver the service. Especially in civil justice system where the areas of the law are vast
and complex, general areas of legal awareness programs need to be clear enough. Is the legal
awareness education program should focus on: constitutional justice and human rights including
the right to civil legal aid, the structure of the justice system, fundamental aspects of the law,
family law, etc. There is no law, whether it is regulation or directive, governing such matters.

Mechanisms or means of providing legal awareness education is vital in reaching out the

*?|nterview with Melak Andualem
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vulnerable groups. Whether face-to-face or using the media like radio programs or other options;
needs to be addressed. Absence of such laws contributes for failure to deliver legal awareness

education since it falls within the discretionary of the Justice Bureau and its public prosecutors.

There is no procedure for the request to access legal aid service. How to apply for the service and
where to apply; whom and what types of civil disputes to Woreda District Justice Office or Zonal
Office or at the Justice Bureau, should be addressed. The law is also silent on cases of denial to
access legal aid at Woreda District Justice Offices. Whether it is appealable to the highest rank

public prosecutor or not is not clearly known.

Legal advice is also given to the poor. It is clear that to exercise the merit test, the Bureau has the
duty to provide legal advice whether or not the case is meritorious enough to pursue the case in
court of law. In other instances, it is not clear to what types of legal service areas and civil justice
problems legal advice is delivered to the vulnerable groups. Is it inclusive of how to: acquire a
rural land, conclude a valid marriage safeguarding pecuniary interest, draft a contract of sale,
mortgage or lease of a property or land, apply a petition in administrative organs, tackle pollution
of the environment, etc. Currently, there is no answer. Since there is no legal provision on types
of civil justice problems the Bureau is advising, the poor does not have a clue which lets them to
demand the legal aid service. This is one of the reasons why the Bureau has not clients

requesting the provision of legal advice.

The practice shows to access legal advice service; one is not expected to fulfill the eligibility
requirements since it is accessible to all, both to the rich and the poor. And the law is silent on
the issue. If the public flows to the Bureau in search for legal advice, it is not manageable,

economically justifiable and feasible.

To access court representation and alternative dispute resolution mechanisms, the clients need to
pass the eligibility requirements. Eligibility requirements serve as filtering mechanism between
those who can be provided the service and not. Since the effect can be denial of the legal aid
service and fair justice, it needs clearly set out law-backed requirements. A basic right should

only be restricted or have its own exception with express stipulation of the law.

Practice oriented eligibility requirement, which is susceptible to different applications, is against

the rights and interests of the poor and vulnerable section of the society. The merit test employed
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by the Bureau has not any legal ground and it is developed through practice. To what extent
should the claim has a merit; is it for certainly winnable cases or when the probability of winning
is high or is the requirement applied based on the evidence the client has or after the Bureau
exerts its effort in collecting evidences. This uncertainty becomes a challenge for the clients and

the service providers.

The means test which is borrowed from 2008 pro bono service legislation®! has its own
deficiencies. The law is not clear in defining who is poor since it uses vague stipulation like
'surplus’ movable and immovable property. Are having three cows and oxen or necessary
household materials amounts to surplus movable property? We cannot give clear answer. This
would lead to arbitrary social court decision. There are instances where the rich has got a pauper
social court decision and the poor is denied such privilege?®?. It is not clear enough for layman
poor litigant to understand. Such unfair and vague stipulation would result denying the poor to
access the legal aid programs.

It is also important to have law-backed eligibility requirements for prioritizing one case against
the other. Currently, there is no as such case prioritization requirement. In other countries,
housing, labor disputes, family and maintenance, property, inheritance and complex cases have
the privilege to be assisted by state funded legal aid service providers than other less significant
and less complex cases®. If the Bureau is overflowed by clients who seek legal aid, it will face
cases and claims selection problem. Absence of a law governing the matter causes the

continuation of the challenge the Bureau has.

Having a law governing the issue is significant but subsidiary laws, like directive, should not
contradict the Constitution or proclamation of the land which provide for the right to have free
civil legal aid, otherwise it would compromise accessibility of the service. The Bureau has the
duty to assist the poor and the vulnerable groups in order to protect and defend their rights; and

this right is guaranteed at Constitutional level and by its establishment proclamation.

However, the Justice Bureau's Directive which rules out legal aid service where the government

or its officials and employees are violators and transgressors of the rights of the poor citing

2!Amhara Code of Conducts of Advocates Regulation No.58/2008, article 9
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conflict of interest®*: not only contradictory to superior laws, but also it is futile. Where the

government is a party to a suit since it has big arm in the conduct of the trial; to respect and
protect the fairness of the trial, provision of legal aid to the poor is important. Denying
accessibility in such types of cases and leaving them unrepresented amounts to asking vulnerable

section of the society, who has less energy and money, to climb a big mountain.

Where both the plaintiff and the defendant becomes eligible to free legal aid scheme, for instance
a woman vs. a child, there is no clear law governing the issue and the Justice Bureau's practice is
not consistent. Sometimes it follows first come first served rule and in another situation it denies
both accessing the legal aid service.?*® Both solutions have their own problems. Serving the first
client is against merit test eligibility requirement and the Bureau's Process of Civil Cases role as
a guardian of rule of law. And denying both parties will be failure in discharging its

responsibility on assisting the poor and vulnerable section of the society.

The Bureau's establishment proclamation states for negotiation scheme of settlements as part of
the legal aid service. Alternative dispute resolution mechanisms save money, energy and time of
the poor, so the law's restriction on types of mechanisms by ignoring conciliation serves no
purpose. It minimizes the client's right and the service provider's power to settle disputes before a

court proceeding.

Therefore, we can say that the legal regime governing legal aid is not comprehensive enough to

protect and fulfill the needs of the poor.

4.3.2.2. Challenges Related to Mode of Delivery and Administration System

The first major challenge has its roots on accessibility. The poor, to access the legal aid
programs, has to have awareness on legal rights and as to the availability of the service. Since the
data found only shows legal awareness education on crime protection and criminal aspects of the
law, the Justice Bureau has failed in discharging its duty to give the public legal awareness

programs on legal and human rights aspects of the civil justice.
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The head person for the service in the Justice Bureau stated that there is no much awareness by
the public and because of this the applicants are few?*. But, if awareness increases many more
applicants will demand the service. Since public prosecutors deliver legal aid service as their
part-time job and because of shortage of human power, there is no much active involvement to
create awareness. The Bureau and the prosecutors do not consider free legal aid scheme as a

serious duty and there is no so much focus and concentration on discharging the responsibility.?*’

Another problem is related to the eligibility criteria the Bureau has employed. The eligibility
requirements, like the means test which is discussed in section 3.2.2 of this chapter, are too
stringent that effectively leaving out the poor majority of the population from accessing the legal
aid service. The means test which is usually determined by kebelle social courts leads to different
forms and kinds of income levels of persons to access the service which can cause poor persons

barred from the service or can lead financially capable persons to access the legal aid schemes®®.

Despite professional assistance, costs of clients like transport and costs for the production of
forensic results like DNA in cases for the ascertainment of paternity and inheritance are not
covered by the Justice Bureau. There are court case instances where women are failing in
ascertaining the paternity of their children because of lack of such money.?° Giving access to

legal aid includes covering litigation costs, without it, it creates denial of justice to the poor.

The existing delivery system denies poor litigants, who have cases against the state, to access the
service. Since the service is delivered by the Justice Bureau and because most of the cases where
the government is a party to a suit represented by public prosecutors, it is not a surprise to see

legal aid service applicants to be prohibited.

Ethiopian current regime follows developmental state economy policy which leads the
government to engage in different activities, different sectors, not only as a regulator but also as

an actor®®. It is an active participant both in the service and industry sectors. The construction

**Interview with Melak Andualem
*"Focus Group Discussion with Eyob Getachew et al
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**Focus Group Discussion with Zelalem Yigremew et al
*|nterview with Sharew Erkihun, Team leader of the Fiscal Evaluation and Monitoring Department at the Ministry
of Economic Cooperation and Finance, on economic policy of Ethiopia, June 21,2017 [here in after, Interview with
Sharew Erkihun]
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boom and its poor management also becomes a factor for the increase in government related

claims and cases®*:. The communal ownership of land is also the source of land disputes and the

government is either a plaintiff or a defendant in many land related cases®*%.

Table 4.3.Data on Number of Rural Land Evictions

Administration and Use:

by ANRS Bureau of Rural Land

year Communal rural land grab eviction | Eviction of rural land from farmers
who are not entitled
in hectares Number of | in hectares Number of
farmers farmers
2012/2013 27141 86,086 2,503 4,755
2013/2014 30,544 127,164 907 2,367
2014/2015 54,306 152,615 10,260 4,791
2015/2016 26,906 150,629 4,210 6,994
2016/2017 11| 22,471 129,445 unknown 4,008
months
Sum total 161,368 645,939 17,880 22,915

The data shows number of rural land evictions by the government.
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The above data shows how

the regional government is highly engaged in rural land disputes. In the last five years alone the

*Interview with Melak Andualem
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eviction activity affects 668,854 families residing in rural part of Amhara region and evicts
179,248 hectares of farm land. If we assume, at least, a family has four members, the number of
persons affected would rise to 2.6 million. Even though, not all such evictions are processed
through courts, the Justice Bureau is an active participant either in the form of rural land eviction

committees or by instituting court cases as a representative of the government.

In rural areas, where the majority of the population lives, land is everything for peasants and
pastoralists. The farmland is the source of livelihood. And so land related court disputes, which

are in Amhara region nearly 45-50% of court cases, are abundant®**

. We cannot say that all
evictions are legal or illegal, since it requires its own independent investigation, but even in legal
eviction situations protecting the due process right is significant for maintaining the public

confidence and trust on the justice system and as a whole the legitimacy of the state.

In instances where eviction is inevitable, enabling the farmers to be paid the necessary indemnity
or damage sustained can result maintaining of the livelihood of the family. In cases of unlawful
evictions, protecting and defending the farmer to usus and fructus rights of his land has
paramount importance. There are unsuccessful attempts to evict farmers in court proceedings,
where the Justice Bureau is a representative of the government®*®. The Writer has found pending
court cases of eviction even when farmers have had title deeds and previous court decisions on

the land; which shows, at least prima facially, farmers are the legal holders of the rural land®*®.

There is also an instance where the court judged the evidence produced, for eviction, by rural
land administration office lacks neutrality and contradict each other; and cannot be a basis for

243 , , 2005-2009, [ .

11 ,
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decision®*’

. In another case involving claims on damages sustained to farm land, the Bureau
represents the state against the farmers who demand fair justice’*®. Some say the Bureau
becomes a tool to rural land administration and use offices, in which, it represents the office in
any circumstances and sometimes the wrong persons who have the backing of rural land
administration offices.?*® There is a court case backing the claim where the Bureau
unsuccessfully attempted, by representing a person who is not entitled, to take the farmland from
its legal holder using review of judgment mechanism?® which also suggests improper way of
utilizing the merit test for eligibility. In such cases, the farmer and the poor need an institution
which protects their rights and gives access to the legal aid programs. The situation is the same in

other civil cases where the poor are parties to the suit against the government.

However, because of the institutional arrangements of Justice Bureau, where most sectors of the
government are advised and represented by the Bureau, and its eligibility criteria on conflict of
interest leads to denial of the service. This problem is serious and cannot be overcome by
increasing human or material resource®. The problem is intact with the DNA of the institution.
It is even against the federal government experience. In instances where a woman or a child has a
civil litigation with the state, the Federal Attorney General represents the woman or the child

instead of the government®?,

The Amhara Justice Bureau’s stand leaves majority of persons
living in poverty to the periphery and feel marginalized by the Bureau which runs the free legal
aid scheme. The Bureau tries to minimize the impact by devising negotiation schemes to resolve
disputes through settlements. It is a good job. Nevertheless, many civil actions are instituted in
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court, where the Justice Bureau represents the state™°. And so the problem is still alive.

It also raises a question as to the independence of the Justice Bureau in delivering free legal aid
service. Global study on legal aid shows perception as to the lack of independence of legal aid

*’Dessie Belay vs. Keta Kebelle Rural Land Administration Office, ANRS Supreme Court Cassation Division, 2017,
Civil Case N0.65175 [Unpublished] [here in after, Dessie Belay vs. Keta Kebelle Rural Land Administration Office]
*®Birara Sendeq et al vs. Libo Kemkem Woreda Administration Office et al, ANRS Supreme Court Cassation
Division, 2017, Civil Case N0.54195 [Unpublished] [here in after, Birara Sendeq et al vs. Libo Kemkem Woreda
Administration Office et al]
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250Aye/e Bezuneh vs. Ayanaw Adane, Fogera Woreda Court, 2017, Civil case N0.21695 [Unpublished] [here in after,
Ayele Bezuneh vs. Ayanaw Adane]
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provider matters a lot in providing accessible and sustainable service to the poor®*. Representing
the poor and the marginalized sections of the society and advising and/or instituting civil claims
on the behalf of the government are both mandates of the Justice Bureau. Where there is a
situation of litigation between the poor and the government, the Bureau opts for representing the
state, citing conflict of interest®™®. If the Bureau is independent and considers legal aid scheme
and representing the state on civil claims as equally important and parallel duties, it can employ

case-by-case basis strategy using merit test for selection of cases.

Even public prosecutors' feeling and attitude is that they are duty bound to prioritize government

cases and there is also pressure on the side of the government.”*®

When a poor litigant wants to
institute a case against the government or its officials and employees because of abuse of power
which causes damages, contractual based responsibility or any other civil liability, the legal
regime of legal aid, except the Justice Bureau's directive®’, does not prohibit the Bureau from
representing the poor. Justice Bureau, even if it is an organ within the executive branch of the
state, should facilitate rule of governance and rule of law since one of the FDRE Constitution's
objective is creating a system of rule of law in which all branches of the government should

adhere to>®

and not abuse of power or violations of the rights of the poor. Public prosecutors
lack confidence in standing with truth by disregarding the government pressure.® The Justice
Bureau also uses its own 2008 directive to stand with the state by denying the poor in accessing

the civil justice system.

The case of Etenesh Mitikie,*®® a judgment creditor, Justice Bureau represents the government
during execution stage of the case, up to regional cassation bench, for settling the issue from
which type of property the money should be paid. It seems the purpose is to deny or delay the
money she has to collect from the judgment debtors instead of assisting her how and from what

types of property to execute the judgment. If rule of law is the basic rule, the judgment debtors

>*Global Study on Legal Aid, p.159
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have to pay and execute the judgment pronounced by the court; and Justice Bureau should stand
with the poor who only defends her right against institutional bureaucracy and exercises her right

through complex litigation process.

Where the state is a party to the suit, the Bureau can minimize the problem and the risk by
referral to pro bono works and creating networking and coordination among other legal aid
service providers. There is no active networking activity as such®®. Regarding the pro bono
service, private lawyers have the duty to serve the public freely, at least 50 hours a year®®®. In
practice such duties are fulfilled in conjunction with the Justice Bureau. The Bureau, through

263 However, the

referral arrangements, demands lawyers to give the service to the needy
problematic nature of this referral system is that the practice is non-existent where a poor litigant
is a party against the government®®* despite the directive suggests the service to be provided by
other free legal aid service providers.?®® Even if the Bureau wants to use the program, how the
state or the Bureau assigns a good experienced lawyer to a civil dispute where it is the state
which is a party to the suit. Such risks would make the legal aid programs unsuitable. It will also

compromise its quality.

Thus, the conflict of interest test for eligibility defeats the very purpose and rationale of civil
legal aid. The state is a giant party to litigation with so many resources both human and material.
When a poor litigant litigates with the state, especially if the case is complex, securing and
protecting the right to a fair trial and then the probability of winning the case will be difficult*®®.

This shows Justice Bureau's incapability to deliver civil legal service.

The Bureau is also overflowed by governmental related cases and claims so that the prosecutors’
main duty becomes dealing with such cases®®’. There were, in 2015/2016 14373 and in

2016/2017 of nine months 6504, civil claims of the government which are to be handled by the

**Eocus Group Discussion with Eyob Getachew et al
> Amhara Code of Conducts of Advocates Regulation No0.58/2008, article 10(2)
*Eocus Group Discussion with Eyob Getachew et al
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Bureau®®. If we compare it with civil claims of the poor, both settled in court and through
negotiations, presented to the Bureau in the same years, which is 3044 and 1277 respectively, it

is below 1/4" of the state’s civil claims.

In ANRS Justice Bureau, there are 148 woreda districts, 35 sub-woreda districts and 11 zonal
justice offices and 494 public prosecutors within the process of civil cases®®. Thus, 3044 cases
in 2015/16 mean for 195 offices including the Bureau, each office averagely handled 15.61 cases
only in a year. And in 2016/2017 nine months each office averagely represents only 6.55 cases of
the poor. Excluding claims settled through negotiations, each justice office represents the poor
for 10.45 and 4.5 cases in 2015/16 and 2016/17 respectively. A single NGO, EWLA provide
legal aid service for nearly 70,000 people in eleven years®®. The Justice Bureau, however, only
provides for 12,422 clients in nearly six years®’*. Each 494 public prosecutors in 2015/2016
averagely handled 6.12 cases a year. And in 2016/2017 nine months each prosecutor represented
and negotiated 2.6 cases of the poor. For these reasons, it is better to say the legal aid program

becomes secondary which can be assumed in leisure time.

There are also case follow-up problems in collection of evidences, failure to meet the purpose of
court adjournments, not being diligent in assisting for the execution of judgment, etc.’%. If the
party fails to collect and produce the evidence, it is up to him and will lose his case except for
those strong and noisy clients.?”® This diminishes the Bureau's role on becoming a voice for the

voiceless.

Making sure the legal aid providers are accountable is important to deliver quality of service.?”

Without strong case follow-up arrangements, one cannot ensure accountability. The Bureau
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expects clients to lodge complaints if there is wrongdoing?”

otherwise there is only case
reporting system. There may be some confident clients who can do this. Otherwise for the
majority, which includes Ethiopian women who are not empowered and children, lodging a
complaint will be a difficult task. With complex litigation process we have, expecting the poor to

judge the quality of legal aid service will be asking them too much.

Judges whom the writer has consulted raise instances where public prosecutors and pro bono
service providers fail to: appear during first hearing stage of the proceeding, produce witnesses
and necessary documents which result non-repairable damages to the clients.?”® This is a clear
follow-up problem. This can be one of the reasons why there were disciplinary procedures
against public prosecutors®’” and private lawyers?’® for violating codes of conducts including for
lack of diligence and competence, but not to those who are involved in legal aid schemes. This

shows that it is a serious problem.

Because of these reasons, one cannot say the whole system of legal aid service and

administration is accessible, suitable, credible, and sustainable to the needy litigants.

“PInterview with Melak Andualem

“®Eocus Group Discussion with Tsegaye Workayehu et al, See also Focus Group Discussion with Zelalem Yigremew
etal

*Eocus Group Discussion with Eyob Getachew et al

B|nterview with Yitayew Tinsae, Head Person of ANRS Justice Bureau Process of Documents Authentication and
Advocates Registration, regarding disciplinary measures on advocates, June 25, 2017
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Conclusion

Making the justice system accessible to all citizens is the mandate and the responsibility of any
country. Poverty together with the multitude of court costs and expenses incurred for advocate
fee blocks a litigant’s path to the justice machinery. The complexity and highly technicality of
the law requires a person knowledgeable in law to focus, develop, and persuade the court in civil
proceedings. Poor litigants who have no sufficient means to retain an advocate face tougher
problems to litigate with the party employing competent lawyer. There cannot be any real
equality in the right to sue and be sued unless legal aid is available to poor persons in civil
proceedings since without it there is a virtual denial of civil justice.

International and regional instruments and documents like UDHR, ICCPR, CEDAW, ACHPR,
etc expressly and impliedly recognize the right to civil legal aid. Especially the protection of
access to justice, equality before the law and fair trial rights of people calls for the provision of
legal aid service. Access to justice principle incorporates rights like access to courts; trial by
competent, independent and impartial tribunals; fair and public proceedings, effective redress
and remedy, and legal assistance and legal aid to the poor whose socio-economic status bars

entry into the civil justice machinery.
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Equality before the law and equality under the law guarantees of citizens are another rights of
persons which need due attention. Equality is at the very center of social justice in the creation of
a viable justice system. To translate equality before the law principle into practice, it is essential
that individuals have equal access to law, provision of services and are equally subject to it. The
poor and vulnerable section of the society to equally benefit of their rights; they need legal

assistance and representation.

The right to fair trial is an aspect of due process of law which relates to characteristics of
proceedings towards a deprivation of property or other rights; to deprive of such right must be
given notice of this fact; he must be given an opportunity to assert and defend himself and, must
be resolved in a manner consistent with essential fairness. The poor is unable to hire a private
lawyer since they cannot afford the fee charged by the advocate. The complex litigation process
suggests unrepresented litigants face difficulties in navigating the system and vindicating their
rights in court of law. This leads to a serious disparity in the power balance between the parties

which in turn make the fairness of the procedure and the outcome uncertain.

Protocol to the African Charter on Human and Peoples’ Rights on the Rights of Women
expressly stipulates legal aid as a right and soft laws such as the Kyiv Declaration, the Dakar
Declaration, the Principles and Guidelines on the Right to a Fair Trial and Legal Assistance in
Africa recognize that the poor and the vulnerable have the right to legal aid and it is the state's
primary responsibility for creating legal aid schemes and urged states to provide legal aid in civil

cases where the litigant does not have sufficient means to pay for it.

Because of widely increasing acceptance to the right to civil legal aid, many countries, including
Ethiopia, provide legal assistance and court representation to the poor and vulnerable section of
their society. In Ethiopia, the substantive law today is a vastly complicated structure. There is an
ever increasing quantity of parliamentary and delegated legislations. The trend shows, there are
an increasing number of unrepresented litigants in civil proceedings. One obvious explanation
for the increment is the unavailability of the legal service. However the most compelling reason
is the inability to afford the fee charged by advocates. Except the rappourters’ fees, the legal
counselors’ fees are high and affordable only to wealthy or corporate clients. These
unrepresented litigants face difficulties starting from translating civil disputes into court cases,

identifying the jurisdiction to appeal and executions stages of the proceeding. The errors and
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mistakes the litigants encountered have impacts on the probability of winning their cases even if

they are meritorious. That is why providing legal aid would be significant.

Different principles enshrined under the FDRE Constitution, such as access to justice, fair trial
and equality before the law, suggest that without the provision of legal aid to the needy,
protection and enforcement in the full sense of their meaning would be difficult. To this end the
Federal Attorney General, regional justice bureaus and other institutions are entrusted with the
provision of civil legal aid to the poor and vulnerable groups like women, children, the elderly,
the disabled and HIV/AIDS patients. ANRS Justice Bureau is no exception. The Bureau has
duties, stipulated under the law, to provide legal awareness education program to the general
public, deliver legal assistance, advice, court representation and alternative dispute resolution
mechanisms to the poor and vulnerable groups of the society.

Granting an access to the justice machinery is crucial in securing and safeguarding the interests
and rights of the poor. The Bureau's free civil legal aid scheme has such roles to play. Currently,
the legal awareness program is only focused on crime protection and criminal aspects of the law.
It is also open to give legal advice to those who need the service. However, to access court
representation and alternative dispute resolution mechanism, one has to pass the eligibility
requirements set by the Bureau.

The eligibility requirements include the means test which provides that one, excluding children,
has to have a disposable monthly income less than two hundred forty birr and do not have
surplus movable and immovable property. This is expected to be proved by kebelle social court
decision. Merit test is another requirement and the Bureau must be satisfied that it is reasonable
to take part or defend proceedings having regard to the likely outcome of the case. Conflict of
interest test excludes the poor, to access the legal aid service, who have claims from the
government. The exclusion includes also poor adult men who are neither elderly, disabled nor
HIV/AIDS patients.

The Bureau in delivering and administering the free legal aid scheme has registered its own
achievements. The commencement of provision of legal aid to the poor and vulnerable groups
amounts to giving recognition to civil legal aid right. Recognizing civil legal aid as a basic right

facilitates the delivery of suitable and quality legal aid service. Imposing, every woreda district
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justice offices, a duty to deliver the service and covering costs of witnesses and photocopying
have their own positive impact in the accessibility of the service since it reduces: long journeys

clients make in search of the legal aid program or the time, energy, and money they waste.

Regarding the scope of the service, providing major aspects of legal aid services such as legal
awareness education, legal advice and assistance, alternative dispute resolution mechanisms and
court representation can be taken as a success. Its emphasis and focus on vulnerable groups such
as women, children, and the disabled persons who need utmost care and protection is worth
mentioning. The professionalism of public prosecutors, who are in charge of legal aid services,
the eligibility requirement in which meritorious cases are strictly selected and its diligence in
collecting evidences from governmental institutions contribute to high probability of winning

which has a much bigger significance in redressing the rights of the needy.

Despite the achievements, the provision of the service has faced different multitudes of
challenges. Regarding difficulties related with the legal aid legal regime, the absence of the law
dealing with the types of civil justice areas legal awareness and advice is required becomes an
obstacle for clients to access the legal aid scheme. The merit test employed by the Bureau has not
any legal ground and it is developed through practice which creates uncertainty for the clients
and the service providers as to how the requirement is construed. The law dealing with the means
test is not clear in defining who is poor since it uses vague stipulation like 'surplus’ movable and

immovable property which would lead to arbitrary social court decision.

Absence of law-backed eligibility requirements on case prioritization can be a challenge in
instances where the demand for legal aid is high. The Justice Bureau's directive which rules out
legal aid service where the government or its officials and employees are abusers of the rights
and interests of the poor defeats the very rationale of civil legal aid which is securing and
protecting the fair trial and access to justice rights of the vulnerable groups of the society. This
prohibits the service users from using the legal aid scheme, asserting and defending their claims

in court of law which in turn affects the probability of winning.

There are also challenges connected with the way the legal aid service is delivered and
administered. The first major challenge has its roots on accessibility. The poor, to access the

legal aid programs, has to have awareness as to his legal rights and since the data found only
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shows legal awareness education on crime protection and criminal aspects of the law, the Justice
Bureau has failed in discharging its duty to give the public legal awareness programs on legal
and human rights aspects of the civil justice. There is no much activity in creating awareness as
to the availability of free legal aid scheme. The means test which is less than 240 birr monthly
salary is too stringent that effectively leaving out the poor majority of the population from
accessing the legal aid service. The Bureau's reluctance to cover costs of transport and the
production of evidences like DNA result together with the above factors greatly minimizes the
accessibility of the legal aid service.

Representing the poor and the state are both duties of the Bureau. Where there is a situation of
litigation between the poor and the state, the Bureau opts for representing the government. If the
Bureau is independent and considers legal aid scheme and representing the state on civil claims
as equally important mandates, it can employ case-by-case basis strategy using merit test for
selection of cases. The Bureau and the prosecutors do not consider free legal aid scheme as a
serious duty and there is no so much focus and concentration on discharging the responsibility.
The legal aid scheme becomes secondary to the state's civil claims. Because of this there is no
active engagement in legal awareness and advice programs. The number of clients who get
access to court representation is insignificant as compared to the number of offices and public
prosecutors the Bureau has. To ensure quality delivery and accountability, strong case follow-up
arrangement is fundamental. Currently, there is only case reporting system which was, is and

will be an impediment in having accessible, suitable and effective legal aid service.
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Recommendations

Based on the discussion, the writer recommends the following:
1. On the legal regime and policy of civil legal aid service

* ANRS should have its own legal aid strategic policy document which will set the goal of legal

aid and how to achieve its goals.
* A new legislation;

-inclusive of all including adult men who have not the means and opportunity to hire an

advocate and hence the law in this regard needs amendment.

-governing areas of legal awareness education program on civil justice areas, different means
of conducting and reaching out the public like media, face to face programs etc to create legal

awareness.

-which includes the types of legal services and civil dispute areas the Bureau is mandated to

give legal advice to the poor.
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-inclusive of procedure for how to apply to the legal aid scheme, appellate procedure upon
denial of the service and how the client lodges complaint when the quality of service is

compromised by the legal aid service providers.
-which can replace the practice oriented merit test with clearly set out criteria
-including eligibility requirement on prioritization of cases based on specific criteria.

-legal advice must be given only to the poor and so it should be subject to eligibility

requirements.

-the Justice Bureau Implementation Directive which provides for conflict of interest
requirement for eligibility - in situations where the poor has a case against the state, the free legal

aid scheme is inaccessible- should be repealed.

-amending the means test so as to be sure it is clear, economically justifiable and the poor is

not left out from the legal aid scheme.
-including of alternative dispute resolution mechanisms like conciliation.
-entitling legal aid service beneficiaries to be covered of all theirs costs of litigation.

-governing the conduct of the service providers with their clients and strict mode of follow-up

arrangements.
2. On structural changes

* In delivering and administering state funded civil legal aid service in ANRS, a new specialized
independent body, Legal Aid Agency, should be established and hence the power and the duty of
the Justice Bureau on legal aid service should be transferred to the new organ.

» The new Agency should have powers and duties to deliver legal aid service up to grass root

levels, raise funds for the scheme and administer the service.
» The Agency should be accountable to the ANRS Council.

3. On the way of delivery and administration of civil legal aid
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* Active engagement on creating legal awareness on civil justice areas and as to the availability

of legal aid scheme to the public.

* Devising awareness creation mechanisms like the media, telecommunication short messages
program, face-to-face programs targeting the poor and the vulnerable section of the society such
as in schools, women's and HIVV/AIDS patients associations, and notices in court rooms.

» Collecting the necessary data on legal awareness programs and legal advice.

 Changing the attitude of the of legal aid service providers regarding the role legal aid plays in
serving the poor majority and helps safeguarding equality before the law and rule of law

principles.

* Having the necessary human and material resource which is comparable with the work load and

needs of the poor.

 Expanding, engaging and facilitating aggressively the alternative dispute resolution mechanism

aspect of the legal aid scheme.

» Court representation service should be inclusive of investigating, searching and producing

evidences to the court.

» Monitoring the quality of the service, employing regular survey as to clients' satisfaction level
and applying the follow-up arrangement mechanisms will serve accessible and suitable civil

legal aid service.
* Assessing the impact of legal awareness programs and as a whole the legal aid scheme.

» Using the pro bono service effectively and create coordination with other legal aid service

providers and stakeholders.
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